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It has been clearly and empirically shown that the Supreme Court will retreat when faced with
Congressional Court-curbing legislation that could undermine its authority and reduce its policy-
setting capacity. Why and when Congress will propose such legislation has remained a mystery. This
paper seeks to solve this puzzle and argues that Congressional Court-curbing is often a direct attack
on a Supreme Court that Congress perceives as threatening to its policy-setting capacity. This paper
also proposes and supports that members of Congress view the Supreme Court as an inherent rival
and rely on the number of cases heard by the Supreme Court during a given session as a way of
judging the relative threat of that Supreme Court to the policy-making power of Congress and the

status quo of US government policy.

he Supreme Court and Congress are rivals. The Supreme Court
has the self-imposed power of judicial review, with which it can respond to
and strike down Congressional policy. The Supreme Court — through the
majority opinion — may then shape policy to coincide with its preferenc-

es. Members of Congress, on the other hand, can both create policy and
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respond to Court efforts to alter ex-
isting policy. This response can take
the form of Court-curbing legisla-
tion: legislation specifically designed
to somehow weaken the Court’s in-
fluence and power over policy.!
Court-curbing legislation is
defined as a “legislative proposal to
restrict, remove, or otherwise limit
judicial power”* A specific example
of this very broad definition would
be H.R. 5528, “The Pornography
and Jurisdiction Act of 2006,” which
attempts to declare that no federal
court, including the Supreme Court,
has the authority to judge laws per-
taining to pornography, thus stifling
the Court’s policy-setting power in
an area that it has previously made
many rulings. Comparable examples
exist for almost every area of policy:
abortion, freedom of speech, flag
burning, signing statements, taxes,

and numerous others have all been

topics for Court-curbing. The pas-
sage of any one of these would al-
most completely destroy the Court’s
authority to establish its preferred
policy in that area, thus demonstrat-
ing the potentially enormous im-
pacts of Court-curbing legislation
and the constraints such legislation
places on the Court.

Both the Supreme Court and
Congress have unique powers that
are more than suited to counteract-
ing the other’s policy and replacing it
with their own preferences, and both
institutions have employed these
powers in the past. This relationship
makes the Supreme Court and Con-
gress inherent rivals. The question
remains, however, when will these
institutions choose to employ their
powers and act against the policy
preferences of the other?

There has been a substantial

amount of previous research that
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explains why and when the Supreme
Court will overturn Congressional
policy.’ This field of study is well es-
tablished and provides great insight
into this rivalry from the Court’s
perspective.

From a Congressional perspec-
tive, however, there exists no explana-
tion in political science literature as to
why and when members of Congress
will oppose the Court and - more
specifically - why and when Court-
curbing legislation will be proposed.
This paper argues that members of
Congress perceive the Supreme Court
as an inherent institutional rival that
possesses a very real and significant
threat to their preferred policy. As
a result of this perception, members
of Congress will seek to curb a Court
that makes efforts — or is expected to
make efforts — to further increase its
institutional authority and/or its im-

pact on policy.
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Theory of Institutional Rivalry
and Court-curbing

In order to understand the rela-
tionship between Congress and the
Supreme Court, it is helpful to em-
ploy a rational actor theory in sup-
port of this paper’s arguments. To
do so, it is necessary to make several
key assumptions about Congressio-
nal and judicial behavior in order to
accurately gauge the interaction of
these institutions. The following is
a list of these key assumptions fol-
lowed by the arguments in favor of
the Theory of Institutional Rivalry
and Court-curbing.

Assumptions

Assumption One: Congress and

the Supreme Court are comprised
of rational actors who value reelec-
tion - in the case of Congress — and
the implementation of their pre-
ferred policy; these actors also at-

tempt to predict future events and



interactions. The first part of this as-
sumption is well established; much
research and common sense has
shown that members of Congress
are rational actors who value reelec-
tion.* Secondly, the assumption that
legislators and justices have policy
preferences and that they value their
preferences over opposing prefer-
ences is unremarkable’ Finally,
many researchers across numerous
disciplines have argued that rational
actors will attempt to predict future
events and interactions while play-
ing a strategic game to achieve their
own best interests.®

As it specifically relates to this
paper’s theory, the assumption of
predictive behavior on the part of
legislators is exemplified in their de-
sire to limit a Court that may seek to
limit Congressional policy-setting
power. Due to the long-term threat

of a strengthened Supreme Court,

an unconstitutional verdict, and a
corresponding opinion that would
establish such a decision in Com-
mon Law, Congresspersons - it is as-
sumed - will actively seek to gauge
the level of threat being presented by
the Court, through whatever means
they can. The Court is also equally
capable of predicting future events,
which is precisely why they retreat in
the face of proposed Court-curbing
legislation and do not wait for such
proposals to become laws.’

Assumption Two: The Supreme

Court and Congress are institutional
rivals. It is argued by this paper and
numerous others that Congress and
the Supreme Court both possess a
very real threat to the other’s policy-
setting power.® Given the enormous
sway that these institutions have over
each other and policy outcomes, and
considering that almost any rational

actor would prefer not to have an
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external check and review of their
work and policies, it is not difficult
to understand why the Court and
Congress are rivals.

This rivalry is not just political
or policy based, however: it is also
institutional and intentional. Fur-
thermore, this rivalry between Con-
gress and the Court transcends party
affiliation and similar policy prefer-
ences.’ In short, the literature clearly
establishes that the Court and Con-
gress are rivals and strongly suggests
that this rivalry is constant and not
reliant on the “issues of the day” or
ideological differences."

Assumption Three: Congress-

persons and Supreme Court Justices
have a conscious and vested inter-
est in preserving and increasing the
authority and autonomy of their
respective institution. In order to
achieve their policy preferences in

future, it is necessary for members
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of both the Court and Congress to
preserve the power over policy pos-
sessed by their institutions."" This is
the primary reason why the Court
chooses to withdraw in the face of
Congressional Court-curbing.'” Less
intuitively, this helps to explain why
members of Congress who agree
with the current policy preferences
of the Court would still feel threat-
ened by an increase in the Court’s
activity. The Court’s ability to set a
precedent on its own activity levels
as well as legal precedents means
that, if left unchecked, the Court can
strengthen itself and thereby wield
more power over the future estab-
lishment of its policy, thus reducing
the effectiveness of future policy cre-
ated by Congress that may diverge
from the interests of the Court.

Assumption Four: The size of

the docket sends threatening signals

to Congress. The size of the Court’s



docket is worrisome to Congress
because the hearing of more cases
signals an increase in the role of the
Court. As it has been argued previ-
ously, Congress and the Court are
rivals and both are comprised of ra-
tional actors; therefore, it is logical
to assume that if there were no out-
side factors, Congresspersons would
prefer a Supreme Court that had no
authority over their policy or a Su-
preme Court that always agreed with
them. Since neither of these options
is possible, any movement of the Su-
preme Court towards having a larger
potential impact on policy - as op-
posed to a Congressmen’s preference
of no impact - will signal an increase
in institutional threat to Congress.
Theoretical Argument

Congress, being comprised of
rational actors who routinely deal
with - and compete against - the

Supreme Court over ideal policy

points, understands that the Court
has the authority to undo their acts
by finding them unconstitutional.
Furthermore, members of Congress
understand that as the Supreme
Court establishes precedent, it will
become more difficult for Congress
to establish policy along the same
lines of that which the Court has al-
ready struck down." This immediate
and long term power of the Court to
prevent Congresspersons from es-
tablishing their ideal policy prefer-
ences is well known and understood
by members of Congress, and ac-
cordingly, Congresspersons will be
more likely to attempt to limit the
Court when they suspect that the
Court is threatening to oppose Con-
gressional policy, thus preserving
their own policy-setting authority.

It is for these reasons that the ac-
tual striking down of Congressional

decisions at the hands of the Court is
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not a necessary condition for an in-
crease in the amount of Court-curb-
ing activity in Congress. The mere
threat of the Court undoing Con-
gressional legislation is sufficient to
increase the amount of Court-curb-
ing at the hands of Congress, and this
threat is more visible to members of
Congress as the Court hears more
cases, thus increasing the role of an
institutional rival to Congress. It is
expected, therefore, that as the num-
ber of cases heard increases - re-
gardless of reasons for that increase
- so too will the amount of Court-
curbing undertaken in Congress.

Theoretical Hypothesis: As the

size of the Supreme Court’s docket
increases during a given year, Court-
curbing efforts in Congress will also
increase.

Empirical Analysis
literature

Much  previous

has used ordinary least squares
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regression analysis in order to ana-
lyze both the concepts and the iden-
tical variables used in this paper. OLS
regression is, however, not an appro-
priate measure of these relationships,
as the primary dependent and inde-
pendent variables to be measured
are incapable of being negative. Fur-
thermore, data used in this project
is count data that is time series and
runs from 1953 to 2006. The correct
analytical tool for exploring this pa-
per’s concepts, data, and variables is
the negative binomial regression. In
the interest of saving time and space,
all models presented below are nega-
tive binomial regressions; however,
all of these models were run as OLS
regressions and comparable - albeit
invalid - results were generated.
Variables
Dependent Variable
The Dependent Variable in

this analysis is the total number of



proposed Court-curbing laws in the
US Congress during a particular
year. To make an important distinc-
tion, the majority of this proposed
legislation never became law: it was
merely proposed. Nevertheless, it
has been shown by previous research
that the Court will respond and in-
validate fewer acts of Congress as the
amount of proposed Court-curbing
legislation increases."

Court-curbing legislation is any
legislation “which is defined as a leg-
islative proposal to restrict, remove,
or otherwise limit judicial power”"?
No distinction is made between leg-
islation that originated in the Sen-
ate or the House of Representatives,
and no distinction is made as to the
number of Congresspersons that co-
sponsored the legislation.

This variable was measured in
two ways. For the years of 1956 to

1989, a synopsis of every bill referred

to the Judiciary Committee of either
house was read and included in the
dataset if it met the definition of
Court-curbing legislation: “legisla-
tive proposal to restrict, remove,
or otherwise limit judicial power”
For all remaining years in the data,
the online THOMAS search engine
was used to find legislation pertain-
ing to the Judiciary, which was then
reviewed using the definition stated
previously.'®
Primary Independent Variable

This measure is the total num-
ber of cases heard by the Supreme
Court during a particular year.
Congress obviously does not use
the same schedule as the Supreme
Court to determine its sessions; as
a result, a calendar year is used as
a common point of measure be-
tween the Court and Congress.

Control Variables

Laws invalidated by the Supreme
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Court per year

This variable is the total number
of laws invalidated by the Supreme
Court during a particular year. This
variable is included to control for
the possibility that the proposal of
Court-curbing legislation is in re-
sponse to the number of laws invali-
dated by the Court and not the total
number of cases heard.

Proportion of cases decided

by one vote

The proportion of cases decided
by one vote in the Supreme Court
for a given year is measured simply
by counting the number of cases de-
cided in such a way."” This variable
is included in the model to account
for Congressional concern about a
faction of Justices controlling and
dominating the decision-making of
the Court.

Congress controlled by

opposite party
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This measure is included in an
attempt to account for the possibil-
ity that a Congress dominated by the
opposite party as the Supreme Court
will attempt to limit the Court for
partisan or ideological reasons. In
keeping with the theory proposed in
this paper, it is expected that legisla-
tors will see a Court that hears more
cases as a greater threat to their poli-
cy-setting power and will act to limit
that Court, regardless of congruent
or opposing party affiliation.

For this measure, if both houses
of Congress are controlled by a dif-
ferent party from that which the ma-
jority of the Supreme Court justices
identify for a given year, then a score
of one is recorded, otherwise a zero
is scored."®

Ideological divergence as measured

by Bailey Distance Scores
This variable is a continuous

measure of ideological divergence



of the median member of the Court
from the median members of the
House and Senate. If the median
member of the Court is located be-
tween the median member of the
House and the median member of
the Senate, this scores a zero, thus
depicting no divergence in ideology.
If the score of the median member
of the Court does not fall between
those of Congress in Bailey space,
then that Justice’s distance from the
closer of the two is measured. The
lower this score, the more similar
they are; the higher the score (up to
a score of one), the more they differ
ideologically in Bailey space.

Cases heard by an opposition Court

This variable was generated by
multiplying the measure of whether
Congress was controlled by the op-
posite party of the Court with the
number of cases heard by the Court

for the same year. Therefore, years

that no party opposition existed
would be measured as a zero, and
years where there was opposition
would score the same as the num-
ber of cases heard for that year. This
measure is designed to gauge if an
increase in proposed Court-curbing
legislation is a result of an increase in
docket size of an opposition Court
and not a general increase in the
number of cases heard.
Results

Model One in Table One dem-
onstrates enormous statistical sup-
port for the theory and hypothesis
put forth by this paper. The model’s
overall validity is strong and it pos-
sesses unique predictive value in
understanding why and under what
conditions Congress will seek to curb
the Supreme Court. The strength of
this model is further reinforced by
the fact that these statistically sig-

nificant results are achieved using
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Model 1- The Negative Binomial Model

Table 1: NE Regressiom Analy sis of the EMect of number of Cases
Hesard am Courd-curbing Legiskation
Wods Cine Maodz] Two
Mapbive Binwarnal Megalive Brmarmial
B &E F B SE P
Numbar of Cases Haard [LEH e 0.01 Do =013
Cionirols

Clongress Cippesite Party 21 023 -0.33 .
Casas n Cong Opposita Pasty ] (K]
Humber of Laws Strock k1 0407 0.1 LL0E
Bailey Dristancas BT (| -0.47 oT:
Chisa viotz Propoerion 19 245 e AR 147 =
Cionstant b2 082 0.58 103
M 5 50
Log Likzlihood -154,62 a6
chi? 21 96 2197

g A T o B T pel 1

time-series data with a relatively low
N of fifty.

This model robustly supports
the theory that Congress will seek to
curb a Court that hears more cases
and is thus more threatening as an
institutional rival, regardless of that
Court’s actual striking down of laws.
This is demonstrated by the inclu-
sion and lack of statistical signifi-
cance of the number of laws struck
by the Court, which is a highly valid

measure of its underlying concept.
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Model One also includes two
separate controls for measuring
the Court’s ideological and politi-
cal stance relative to Congress: the
Bailey ideological scores and the
measure of Court and Congress par-
ty congruency. These controls were
shown to be statistically insignificant,
thus furthering this paper’s claim that
policy-setting power and institution-
al rivalry - and not simply ideologi-
cal differences — will drive members

of Congress to curb the Court.



The lack of correlation be-
tween Court-curbing and ideology
is further reinforced by Model Two.
Model Two adds an interactive vari-
able that controls for laws that are
struck by a Supreme Court that has
a majority composed of the opposite
party than the majority of Congress.
Despite the inclusion of this highly
valid control for ideological-based
Court-curbing, it appears that the
number of cases heard by the Court
has significantly more impact on
the frequency of proposed Court-
curbing legislation than the number
of laws actually struck by a Court
whose majority party is opposite to
that of Congress’s.

The only control that is statisti-
cally significant in either Model One
or Two is the one vote proportion
variable that measures the propor-
tion of cases decided in the Supreme

Court by a vote of five to four. As

mentioned previously in this pa-
per, the effects of this variable are
puzzling, as it suggests a negative
impact on the amount of Court-
curbing legislation in Congress. This
may be the result of Congress feeling
less threatened by a sharply divided
Court than a united Court. Such a
claim is, however, purely specula-
tive and not within the sphere of this
paper. Overall, this variable does not
diminish the findings of this model
or the theory of this paper, but rath-
er it represents an interesting topic
that requires future research and
explanation.
The Size of the Effect

Table One provides the predict-
ed number of Court-curbing bills
proposed in Congress (this is defined
as Event Count or EC, as it is labeled
in Table One) if the cases are set to
the minimum recorded value in the

data (77), the mean of the recorded
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data (143), one standard deviation
from the mean (182), and finally for
the maximum recorded value (208).

These predictions assume that all of

Model 2- Predicted Effect on the Amount of
Court-curbing Legislation

Table 2: Predicted Effect on the Amount
of Court-Curbing Legislation

Cases EC SE P
77 (min} 348 24 it
144{mean) 7.92 0,92 hwE
183{150) 1287 212 s
208(max) 17.8 4,22 G
T P R 1 T T

EC: Event Count, Proposals of Court-
curbang legislotion

All vanahles other than " Cases™ are set to
their mean values

the other variables are set at their
mean value and are derived from
Model One.

The results in Table Two are di-
rectly interpretable and show that
the statistically significant relation-
ships demonstrated in Table One are
also quite large and meaningful. A
mean Supreme Court will hear ap-
proximately 143 cases per session. It
is expected that at this activity level,

Congress will see the proposal of
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approximately eight pieces of Court-
curbing legislation. For an increase
in Court activity that is one standard
deviation above the average, it is ex-
pected that Congress will increase
its proposed Court-curbing legis-
lation by more than four such pro-
posals. Under these conditions there
is an approximate increase of 64%
in the amount of proposed Court-
curbing legislation. Furthermore,
for the Court’s maximum-recorded
number of cases, it is expected that
an additional five pieces of Court-
curbing legislation will be proposed.
That is a total approximate increase
in Court-curbing legislation of more
than 125% from the mean number
of cases heard to the maximum. This
provides extraordinary support for
the theory that Congress reacts un-
favorably to an increase in the casel-
oad of the Supreme Court.

The inverse is true in this model



as well. As the Court hears fewer cas-
es and in theory exerts less policy
influence, it appears that Congress
senses less of a threat to its policy-
generating power, and thus fewer
pieces of Court-curbing legislation
are proposed. In fact, the expected
drop from the average number of
cases heard to the minimum record-
ed number of cases heard is nearly
five, or approximately 49%.
Robustness Checks
Controlling for Public Opinion

To account for the possibility
that public opinion might be driving
Congressional Court-curbing it is
valuable to measure the effect of this
paper’s model when public opinion
is controlled for. To do this a new
variable must be added to the model.

Public confidence in the Court
as measured by GSS. This is a vari-
able built from a General Social

Survey that asks respondents about

their confidence in the Court. Spe-
cifically, this measure records the
percentage of people for a given year
that report “little or no confidence”
in the Court.” This variable is trou-
blesome, however, because it is only
recorded for thirty-two out of the
fifty-four years in the data, as these
were the only years that relevant sur-

vey questions were asked.

Model 3- Regression Analysis of the Effect of the
number of Cases Heard on Court-curbing
Legislation

Table 3: NE Regression Amlyss of the Effect of number of Cases
Heard an Court-carbing | ezislaton

Negative Binomial
B SE

Mumber of Coses Heard 1.0 .00

Congrods
Congress Opposite: Party .0 0.3
Ol wiite: Proportiomn -435 39
Numiber of Laws Struck 03 .08

(G88 Confidence In Coart .04 0.0a

amstamt a5 F-)
N i1

Ly Lakelihood 52,77

Chi o.21
“—*’r\.. |:'|_”p._|:5_* p=.l0

Model Three in Table Three has
been built using the General Social
Survey data. The variables containing

the Bailey scores and the interaction
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variable measuring number of cases
heard by an opposition Court were
dropped, as their inclusion in such a
small and already noisy model was
statistically troublesome. The omis-
sion of these variables does not,
however, damage the validity of this
model, as the statically simplest and
arguably most internally valid of the
three measures of ideology remains:
the measure of whether Congress is
controlled by a different party than
that which controls the Court.
Model Three demonstrates that
the public’s confidence in the Court
is not statistically significant, but that
the number of cases heard continues
to have a positive and significant ef-
fect on the amount of Court-curbing
legislation proposed. Model Three
further reinforces this paper’s argu-
ment that an increase in the number
of cases heard by the Court increase

the rate at which Court-curbing
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legislation is proposed and that this
increase is not the result of public
opinion or any other variable con-
trolled for in this paper.
Conclusion

There is a distinct and unfortu-
nate lack of empirical research into
the strategic interactions of the US
Supreme Court and Congress. This
paper attempts to fill in part of this
gap by examining what impact an
increase in the size of the Courts
docket has on the amount of Court-
curbing bills proposed in Congress.
Through use of a negative binomial
regression analysis, this paper argues
and finds substantial support for the
theory that an increase in the num-
ber of cases heard by the Supreme
Court will result in an increase in
the amount of Court-curbing leg-
islation proposed in Congress. This
paper also argues that this effect

will exist regardless of ideological



differences between the Court and
Congress, the Courts actual strik-
ing of laws, or the opinion of the
public. All of these points are sup-
ported by statistical analysis. In con-
clusion, this paper argues that Con-
gresspersons perceive the Supreme
Court as an institutional rival and
that when Congresspersons witness
this rival hearing more cases — and
thus threatening to exert more influ-
ence over policy - Congresspersons
are more likely to propose Court-
curbing legislation in order to pre-
emptively limit the influence of the

Court.
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