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In April 2009 I met with law enforcement officials in a major Ameri
can city, and I used the opportunity to address the limits of freedom 
of speech society is willing to grant houses of worship.l The back
ground for the talk involved media reports regarding the increasing 
extremism of Il1osques · in Minneapolis, Minnesota, particularly the 
disturbing radicalization of Somali2 youth in the Twin Cities.3 The 
question I posed to the audience goes to the heart of the freedom 
of religion guaranteed by the U.S. Constitution:4 Is religion to be 
granted immunity from law enforcement scrutiny? 

The tensions are palpable, for the issue cuts to the core of whether 
limits should be imposed on the actual conduct of religion. While a 
democratic society cannot control religious beliefs, conduct even 
religious conduct--can be regulated.s In addressing the question of 
conduct regulation, one of the fundamental questions is whether 
religious conduct is inherently different from other conduct. That is, 
does the fact that religion involves-in its essence-the relationship 
between man6 and a divine7 suggest that society must tolerate other
wise intolerable conduct?8 

The ultimate aim of this article is to suggest concrete recommenda
tions regarding an unusually complicated dilemma that is, in many 
ways, "lose-lose." However, society cannot afford to hide behind a 
shield of "we don't talk about religion"; the dangers posed by reli
gious extremism are too serious. That said, surveillance of a house of 
worship raises enormously complicated ethical dilemmas. 

A government's fundamental responsibility is to protect the com
munity at large; what protections must be extended to particular 
communities within the larger community is a critical question in 
the "limits of freedom" discussion. Those protections are not ab
solute; no rights can be absolute. The social contract as articulated 
by Rousseau is predicated on an understanding that the rights of an 
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individual are not absolute. In essence, the individual "trades" rights 
(such as freedom) for protection (as part of the larger community). 
In so doing, the individual both implicitly and explicitly recognizes 
that individual rights are not absolute. 

The obvious challenge to individual-and to society-is in defin
ing the limits the latter may impose on the former. However, the 
equation is not binary, for there is an additional, critical variable 
that must be factored: members of society potentially injured by the 
individual's actions. That is, while the individual seeks protection 
by joining society-and therefore voluntarily agreeing to limitations 
on his otherwise absolute rights-other members of society must be 
similarly protected from that individual. 

In the context of otherwise guaranteed religious freedoms, soci
ety's obligation to protect both itself and its individual members 
requires imposing limits on specific religious-based conduct. That is 
not to gainsay the centrality of religion for individuals; it is, how
ever, to clearly state that those rights, even if predicated on religious 
belief, are not absolute. While this may appear to be an obvious 
truism, the more complicated issue is precisely which rights are to 
be limited even though potential conflict with divinely ordained 
conduct is inevitable. 

Government, in protecting society, must define threats and assess 
the dangers they pose. In doing so, it is essential to weigh the costs 
of action and inaction alike in response to those threats. Obviously, 
this is not a scientific exercise, as threats cannot be empirically de
termined; however, the potential harm posed must be carefully ana
lyzed, albeit without numerical certainty. That said, prioritization is 
required: Justice Louis D. Brandeis's wise words that "the constable 
cannot be on every street corner" are appropriate for any threat 
response discussion. 

However, the constable (to continue in Brandeis's adage) can be in 
certain places; the question is where, when, and 'subject to what cir
cumstances and conditions. To answer requires defining the threat,9 
and, more specifically, how the state gathers information regarding 
faith-predicated threats spoken in a house of worship.lO The Con
stitution protects the individual from the state; as an example, the 
Fourth Amendment states: 

The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall .not be 
violated, and no Warrants shall issue, but upon probable cause, sup-
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ported by Oath or affirmation, and particularly describing the place to 
be searched, and the persons or things to be seized. I I . 

Which brings us to the question at the heart of this article: Can law 
enforcement12 conduct surveillance13 of/at a house of worship, which 
people of faith are attending for the purpose of prayer and dialogue 
with their God? 

Given religion's unique position in society, the decision to conduct 
surveillance of14 a house of worship raises questions extending be
yond a traditional legal focus to include ethical dilemmas. To facili
tate a discussion regarding the legal and ethical dilemmas, this article 
is divided into the tollowing sections: section 2: reasonable expecta
tion of privacy in public places; section 3: chilling effect of govern
ment intrusion on faith (the relationship between the individual and 
God/benefits of surveillance); section 4: freedom to practice religion 
and the "cost" of government intrusion on the conduct of religion/ 
profiling; section 5:15 whether religious extremism is to be granted 
immunity from (justified) government intrusion; section 6: probable 
cause standards for surveillance; section 7: ethical concerns in con
ducting surveillance; and section 8: recommendations for resolving 
the tension between justified surveillance from a law enforcement 
perspective and the cost from an ethical perspective. 

We begin with the facts: During the past year more than twenty 
young Somali Americans16 living in Minneapolis have disappeared; 
according to the FBI, "some of them went to Somalia to fight with 
the Islamic extremist group, al-Shabab. "17 Of particular concern, the 
FBI believes that one man, Shirwa Ahmed, "was the prime suspect in 
an October 2008 suicide bombing in Somalia. "18 Shirwa is the first 
known U.S. citizen suicide bomber. According to officials, one of 
the principal concerns regarding the "lost boys" is "that some of the 
men may be destined to return to the US after they receive terrorist 
training. "19 The term "missing boys" has been ascribed to men in 
their twenties who literally disappear from their , homes and shortly 
thereafter telephone their families from Somalia but provide little 
additional information.20 What has been referred to as the Somali
Minneapolis Terrorist Axis21 is facilitated by a combination of social 
isolationism (in schools) and radicalization (outside the home). Fur
thermore, and perhaps more importantly, family members22 blame 
the Abubakar As-Saddique Islamic Center in Minneapolis for the 
boys' decision to travel to Somalia and join militant Islamic groups. 
The FBI has focused its efforts on the center, since it provides the 
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common link between the boys.23 As FBI director Robert Mueller 
succinctly stated, "It appears that this individual [reference is to the 
suicide bomber, Ahmed. ANG] was radicalized in his hometown 
in Minnesota. "24 Mueller's assessment has led the FBI to engage 
in surveillance of the mosque, "a measure that, while criticized by 
CAIR,25 has been met with support by some family members of the 
'lost boys. "'26 

While religion enjoys deference in our society, the state surely must 
be allowed to conduct surveillance of houses of worship when the 
lives of innocent citizens are literally at risk. Thus the question is 
how to balance ethical concerns associated with conducting surveil
lance within houses of worship with the state's interest and obliga
tion regarding protection of innocent citizens. 

Reasonable Expectation of Privacy in Public Places 

The first question in balancing the ethical considerations of conduct
ing surveillance in houses of worship and the safety of citizens is, 
what privacy can individuals expect in their houses of worship? 

In Katz v. United States (1967),27 the U.S. Supreme Court held that 
an individual has a reasonable expectation of privacy and therefore 
is guaranteed Fourth Amendment protections regarding unreason
able search and seizure. The thrust of the Court's decision was that 
the government's eavesdropping violated the privacy upon which the 
petitioner justifiably relied while using a telephone booth and thus 
constituted a "search and seizure" within the meaning of the Fourth 
Amendment.28 In Katz, the government argued (unsuccessfully) "that 
surveillance of a telephone booth should be exempted from the usual 
requirement of advance authorization by a magistrate upon a show
ing of probable cause. "29 In rejecting the government's argument, 
the Court held that "wherever a man may be, he is entitled to know 
that he will remain free from unreasonable sea'rches and seizures. 
The government agents here ignored 'the procedure of antecedent 
justification ... that is central to the Fourth Amendment."'3o 

Justice John Marshall Harlan II's concurrence in Katz established 
a two-part test, -later adopted by the Court, to determine in what 
instances the Fourth Amendment limits a government search. Fourth 
Amendment protection requires "first that a person have exhibited 
an actual (subjective) expectation of privacy and, second, that the 
expectation be one that society is prepared to recognize as -'reason-
able.'" 31 ., 
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However, congregations cannot receive Fourth Amendment pro
tection from government surveillance in houses of worship unless 
somehow "the placing of a government informant into the midst of 
a religious gathering is construed as a search; (only then) will consti
tutional security attach. "32 Michael McCarthy argues that the place
ment of a government agent in a house of worship should be viewed 
as a Fourth Amendment search subject to protection.33 However, 
the Supreme Court has consistently looked at "the voluntary nature 
of one's disclosure ... as the paramount issue in the analysis. "34 In 
short, the nature of the house of worship ~ay help determine the 
degree of privacy individual members can expect. If the house of 
worship is open to the public, members should not expect the same 
level of privacy as would be found in member-driven houses of wor
ship with strict entry requirements. 

Certainly, in houses of worship open to the public there is not as 
great an expect;:ltion of privacy, since it is a public forum. If, how
ever, the house of worship is not open to the general public, such 
as an LDS temple,35 do the members have a different expectation of 
privacy that would affect how surveillance is conducted? Regardless 
of the religious institution, if there is specific evidence of a threat, 
surveillance is justified. Because the goal of surveillance is to protect 
the community at large-including innocent members of faith-I 
would suggest that law enforcement should act on all credible in
formation to protect the public, regardless of the public or private 
nature of the house of worship. 

Chilling Effect of Government Intrusion on Faith 

Conducting surveillance in houses of worship has the potential to 
chill participation in religion. Not only may potential members hesi
tate to join, but preachers, rabbis, imams, and other religious leaders 
may not feel free to fully express their messages. 

The Supreme Court examined this chilling effect in NAA CP v. 
State of Alabama (1958), and held that the State of Alabama's in
terests in obtaining the NAACP's membership list were superseded 
by the constitutional rights of the members. The Court held that 
"immunity from state scrutiny of petitioner's membership lists is 
here so related to the right of petitioner'S members to pursue their 
lawful private interests privately and to associate freely with oth
ers in doing so as to come within the protection of the Fourteenth 
Amendment. "36 The state's interest in obtaining the records did not 
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outweigh the enormous potential of revealing individual members' 
names to chill association. 

However, the potential to chill membership does not supersede all 
considerations. Certainly, if there is specific evidence of an imminent 
threat, the government is justified in conducting surveillance, even 
at the cost of inhibiting religion by potentially chilling participation. 
The question thus becomes where to draw the line between permis
sible government surveillance and impermissible surveillance. Profes
sor Michael McConnell suggested the following test: 

[I]f the plaintiff can show that a law or governmental practice inhibits 
the exercise of his religious beliefs, the burden shifts to the government 
to demonstrate that the law or practice is necessary to the accomplish
ment of some important (or "compelling") secular objective and that it 
is the least restrictive means of achieving that objective. If the plaintiff 
meets his burden and the government does not, the plaintiff is entitled 
to exemption from the law or practice at issueY 

Protecting the general population is a compelling government 
objective; the question is whether monitoring houses of worship 
is the least restrictive means available for achieving this legitimate 
objective. 

Freedom to Practice Religion and the "Cost" of 
• 

Government Intrusion on the Conduct of Religion 

Does acting in the name of God justify violating the rights of others? 
The answer is clearly no. However, exercise of religion is critical to 
a person of faith. Exercising one's religion includes peaceful manifes
tations such as attending religious services, wearing symbols associ
ated with religion,38 conducting oneself in accordance with religious 
guidelines,39 and decorating one's house in accordance with one's 
faith.40 Yet action in the name of religion is not boundless.41 

Under the current legal structure in the United 'States, religious 
beliefs are absolutely protected, but conduct in furtherance of those 
beliefs may be regulated. For example, a state may prohibit certain 
illegal conduct42 and may require other types of conduct contrary 
to religious beliefs, including paying taxes, despite claims generated 
by the free exercise clause.43 However, such regulations may not be 
religiously motivated; the state cannot create a law specifically de
signed to target a particular religion.44 The courts determine whether 
the law presents a purposeful interference with religious exercise. If 
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it does, the law must pass a strict scrutiny test;4~ if the law merely 
presents an incidental burden on exercise of religion, the law must 
pass a balancing test similar to the rational basis standard.46 These 
standards and tests are in place precisely because regulating religious 
conduct presents danger of governmental overreach. We need only 
examine other countries to see the potential for this overreach. 

In some countries the debate surrounding the wearing of head
scarves by Muslim women has become the prominent question of the 
day regarding the free exercise of religion. This debate provides an 

~ . 
example of the danger both of government overreach and regulatIOn 
of religious conduct, for it directly addresses how the state accom
rp.odates (or fails to accommodate) how faith is practiced. Muslim 
women wear the headscarf; for reasons that I would suggest are 
unclear, some nations, including France and Turkey, feel threatened. 
In a nutshell, the banning of the scarf represents governmental over
reach and is an t,mnecessary infringement on a fundamental right; the 
scarf does not represent a real or imminent threat. 

How faith is expressed is inherent to how it is practiced. This 
means that if modesty is important to the tenets of a particular faith, 
"A," then how that modesty is conveyed and implemented is critical 
to the person of faith "A." Whether the state chooses to accommo
date that belief in "A" and allow conduct in furtherance of that belief 
depends on a variety of circumstances and considerations, including 
perceived public and individual safety, discrimination against a par
ticular faith, cultural relativism, and the limits of tolerance. 

While the courts have set standards for specific state interest in 
promotion of state law, our question is whether-and when-the 
exercise of religion threatens state security. While the law must allow 
the state the right to limit conduct that threatens security-despite 
the fact that it is performed as "free" exercise of religion-the fun
damental question is what constitutes a threat, and when. Overreach 
represents illegality and policy ineffectiveness; the banning of the 
scarf manifests both. 

Whether Religious Extremism Should Be Granted 
Immunity from Oustified) Government Intrusion 

When religious words or actions threaten the safety of individuals, 
the state has an overwhelming duty to step in. In balancing between 
the right to religious practice and the right to be free from extreme 
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religious belief, the issue is one of line drawing. Martha Minow 
writes: 

[T]olerance seems so much better than its opposite. Intolerance, the 
dictionary tells us, entails the "unwillingness or refusal to tolerate 
or respect contrary opinions or beliefs, persons of different races or 
backgrounds." To be intolerant is to be bigoted, which, in one of those 
unhelpfully circular dictionary definitions, means being "so obstinately 
attached to a creed, opinion or practice as to be illiberal or intolerant." 
Intolerance is scolding and degrading; it plants seeds for harassment 
and even violence. In this difficult first decade of a new century, intol
erance of immigrants, headscarves, and political dissenters is palpable 
in politics, in the media, and even in classrooms. Abortion clinics are . 
sites of intolerance and, at times, violent protest; right-to-life protesters 
can also name their own ample encounters with intolerance. Growing 
rights for gays, lesbians, and other sexual minorities meet with overt 
expressions of hatred and intolerance. 

Some theorists place tolerance as the precondition for equality, free
dom and justice. Then intolerance deserves the most serious response. 
But we soon hit the dilemma: the most serious response to intolerance 
is to stop it, to refuse to endure it, to object, scorn, to become intoler
ant. Tolerance was supposed to endure the objectionable and establish 
peaceful co-existence ,with disagreeable others. How can the tolerant 
be intolerant of intolerance? But how can the tolerant tolerate intoler
ance?47 

The question is ultimately one of balancing. What endangers 
society-limiting freedoms of a particular group (religious extrem
ists) or protecting the larger public? In the tolerance/intolerance 
debate-in the context of the danger posed by religious extremism 
to the larger community-perhaps we should err on the side of cau
tion. In that sense, the appropriate response to Minow is greater 
intolerance with respect to intolerance. However, that approach im
mediately raises deep-and highly justified--concerns regarding the 
essence of liberal democracies. How does our democracy resolve the 
fundamental tension between the free exercise clause and the estab
lishment clause and what is the price of that resolution with respect 
to both freedom to and freedom for religion? 

While problematic, a balance is achievable. A good example is 
the case of David Pierce, a prominent Arkansas minister arrested 
for sexual indecency with a minor after church members reported 
him.48 Although he was a minister for twenty-nine years., and a 
prominent member of the community, his religious association did 
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not-and should not have-provide him with immunity predicated 
on religion from government action.49 A more prominent example is 
Warren Jeffs, leader of the Fundamentalist Church of Jesus Christ of 
Latter-Day 'Saints, charged in 2005 with sexual assault of a minor 
and with conspiracy to commit sexual misconduct with a minor 
for arranging a marriage between a fourteen-year-old girl and her 
nineteen-year-old first cousin. In late 2005 Jeffs was placed on the 
FBI's most-wanted list;50 he was charged in Utah with rape as an 
accomplice and in Arizona with two counts of sexual conduct with 
a minor, one count of conspiracy to commit sexual conduct with a 
minor, and unlawful flight to avoid prosecution.51 While a fugitive, 
Jeffs nevertheless continued to perform marriages between underage 
girls and adult males. In August 2006 Jeffs was captured in Nevada 
during a traffic stop,52 and in September 2007 convicted in Utah on 
the accomplice to rape charge.53 While Jeffs argued that his conduct 
was in the name of religion, the state had a clear obligation to inter
vene to protect those otherwise unprotected. Both Jeffs and Pierce 
harmed members of their respective internal communities; while 
each articulated his conduct as predicated on religious beliefs, the 
state nevertheless prosecuted both in fulfillment of its fundamental 
obligation to protect individuals from harm.54 

Probable Cause Standards for Surveillance 

Because of the ethical concerns associated with conducting surveil
lance in houses of worship, appropriate probable cause standards 
must be determined relevant to churches, mosques, temples, and 
synagogues. Probable cause is based on the Fourth Amendment, 
which states that 

the right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon probable cause, sup
ported by Oath or affirmation, and particularly describing the place to 
be searched and the persons or things to be seized.55 

While stereotypes such as "Muslims are dangerous" are clearly 
insufficient, the Supreme Court held in Illinois v. Gates (1983) that 
"probable cause requires only a probability or substantial chance of 
criminal activity, not an actual showing of such activity."56 Thus, 
while the government cannot rely on stereotypes, once there's a prob
ability of criminal activity law enforcement is justified in conducting 
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surveillance. However, because of the danger of a chilling effect on 
the practice of religion, monitoring houses of worship must require 
a heightened probable cause. That is, the traditional probable cause 
standard is, I suggest, insufficient for monitoring houses of worship 
because of the inevitable impact on the free exercise clause. However, 
because of the danger posed by religious extremism-in particular, 
incitement occurring in houses of worship-it is necessary to enable 
law enforcement to monitor and conduct surveillance. While granting 
immunity to religion poses a clear danger to society, the Constitution 
cannot be used as a buttress to forbid the state to fulfill its fundamen
tal obligation. A heightened probable cause standard would resolve 
this tension. 

Ethical Concerns in Conducting Surveillance 

While it is clearly legal to conduct surveillance in houses of worship, 
concerns regarding stifling religious speech and religious worship re
quire that significant attention be focused on how the surveillance is 
conducted. Deception is important to law enforcement in gathering 
information; the tension is between conducting surveillance openly, 
at the risk of gathering less information, versus disguising law en
forcement agents as worshipers who may be able to gather more 
information, but in a deceptive manner. 

Christopher Siobogin argues that law enforcement should not be 
able "to practice deceit in their official capacity, during interrogation 
or otherwise, unless (1) there is probable cause to believe the person 
to whom they are lying is "a criminal; (2) the lying is necessary to 
obtain incriminating information; and (3) the lying does not have an 
illegitimately coercive effect."57 If Slobogin's standards are followed, 
the profound question is whether using deception in houses of wor
ship is legitimate. Slobogin admits that this first limitation "would 
curtail a significant amount of undercover work, pretextual seizures 
and searches, and lies aimed at witnesses and mere suspects. But it 
would also permit trickery during interrogation that follows an ar
rest, limited by the second and third requirement. "58 While interro
gation is certainly important, undercover work is equally important 
and necessary for effective law enforcement. The second element, 
deception, is necessary to obtain incriminating information; without 
it, talk regarding criminal activity would almost never occur in the 
presence of law enforcement. " 
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Thus, the real question is whether it is ethical for law enforce
ment to deceive a group as a whole when only certain members 
are involved in the suspected criminal activity. As discussed below, 
I suggest that deceptive law enforcement in monitoring a house of 
worship is ethical; however, in order to minimize the inevitable chill
ing effect, a balance must be struck between protecting society and 
protecting individual religious beliefs. 

Recommendations for Resolving the Tension between 
<.. 

Justified Surveillance from a Law Enforcement 
Perspective and the Cost from an Ethical Perspective 

While resolving the tension between justified surveillance and the 
cost associated with such surveillance is a difficult issue, it is essential 
to adequately protecting the community. To that end, I recommend 
the following: 

• Enhanced cooperation between law enforcement and clergy 
• Adoption of a heightened probable cause standard regarding 

monitoring of houses of worship 
• Articulation of clear guidelines for how monitoring is to be 

conducted 
• Articulation and enforcement of limits of free speech with re

spect to religious extremism 

Enhanced cooperation between law enforcement and clergy 
would enable the former to warn the latter regarding suspected 
criminal conduct of individual congregants. Furthermore, . where 
particular clergy are engaging in speech deemed capable of inciting, 
open channels of communication would facilitate law enforcement's 
ability to minimize a potential chilling effect by warning faith lead
ers of the potential criminal nature of their particular speech. This 
proactive discussion-warning faith leaders of speech that is pos
sibly incitement-would negate the need for future monitoring. 

A heightened probable cause standard would enable monitoring of 
houses of worship while minimizing the chilling effect on people of 
faith. Determining whether previous speech justifies surveillance in 
accordance with a heightened probable cause standard would serve 
to narrow the instances of surveillance, ensuring that surveillance 
would occur only when and where truly required. This approach 
would significantly contribute to a more balanced and nuanced 
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approach, for it would facilitate law enforcement while protecting 
the freedom of religion. Rearticulated, a heightened probable cause 
standard would facilitate respect for the free exercise clause while 
ensuring that government fulfills its primary obligation of protecting 
the public. 

As previously mentioned, Slobogin argues that it is deceptive for 
the FBI to conduct surveillance operations using undercover agents. 
However, there is a cost with respect to the chilling effect if agents sit 
in church dressed in a manner different from parishioners, holding 
"pen and pencil" while writing the words spoken by the faith leader. 
A faith leader with whom I spoke indicated that were his church 
under surveillance, he would prefer FBI agents remain undercover to 
reduce the chilling effect. While arguably this is "less honest," it both 
leads to better information and minimizes free exercise violations. 
Were the FBI's surveillance efforts aimed at a particular parishioner, 
the enhanced cooperation referenced above would be particularly 
important. 

Finally, we must rearticulate the limits of speech as they relate to 
clergymen. How often do clergy need to incite before law enforce
ment moves in? What words justify monitoring? In Brandenberg v. 
Ohio (1969), the Court held that "the constitutional guarantees of 
free speech and free press do not permit a State to forbid or pro
scribe advocacy of the use of force or of law violation except where 
such advocacy is directed to inciting or producing imminent lawless 
action and is likely to incite or produce such action. "59 The court 
went on to say, "The mere abstract teaching of the moral propriety 
or ev~n moral necessity for a resort to force and violence, is not 
the same as preparing a group for violent action and steeling it to 
such action. " 60 The authority and power of an extremist religious 
cleric is potentially extraordinary. Therefore, when we examine the 
three prongs of the Brandenburg test-imminence, likelihood, and 
intent-the first two are almost certainly met in the case of an ex
tremist religious authority determined to encourage his congregation 
to act. Sermons regularly addressing various dangers and evils will 
ultimately reach a "critical mass" and the listener's act will become 
imminent. A listener is likely to obey the words of an individual he 
or she views as an ultimate authority on spiritual matters. 

The final question is that of determining the speaker's intent. As 
illustrated by the example of former Israeli prime minister Yitzhak 
Rabin and Rabbi Abraham Hecht, this can be a difficult task. In 
an interview with New York Magazine prior to Rabin's assassina-
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tion, Hecht stated that Jewish law "says very clearly, if a man kills 
[someone who endangers Jewish lives or land], he has done a good 
deed."61 To one reader, it is obvious that Hecht was instructing fol
lowers to kilf Rabin; to others, the statement remains a mere theory. 
While Hecht has insisted his intent was never to provoke violence, 
the hatred directed toward Rabin in the aftermath of the Oslo Peace 
Accords was palpable in Israel. Right-wing rabbis were extraordi
narily clear in articulating the danger they believed Rabin posed to 
the Jewish settlements in the West Bank. In de(ining Rabin as a trai
tor to the Jewish people, the rabbis were clearly identifying Rabin as 
a legitimate target. When Yigal Amir assassinated Rabin on Novem
ber 4, 1995, he was clearly acting in accordance with the religious 
extremist speech consistently spoken by rabbis. While Hecht, as an 
example, may not have intended his words to serve as justification 
for the assassination, the critical question is how those words were 
interpreted by congregants. That is both the crucial question and the 
justification for monitoring and conduding surveillance of houses of 
worship were it known that clergy were engaged in religious extrem
ist speech with the potential to incite violence. 

Therefore, it would be prudent to consider whether the third ele
ment of the Brandenburg test should be relaxed when the speaker in 
question is a figure of religious authority. Such figures should be on 
constructive notice that their followers are even more likely to act on 
their directives, and that such an action is more imminent because 
it has been heard repeatedly. It is reasonable to demand that such 
speakers make absolutely clear their intent when speaking on mat
ters that could result in violence to others and not speak in couched 
terms and subtext to muddle analysis of intent. In effect, speakers 
in position of religious authority are already on constructive notice 
that their words are taken seriously, if not totally literally, by their 
listeners. After all, the trust and confidence given to religious leaders 
was illustrated in a poll in the United States: 85 percent of Americans 
trust clergymen, while only 44 percent trust TV newscastersY 

A Final Word 

When told my comments recommending the FBI monitor the mosque 
in Minneapolis where the "lost boys" pray were viewed as controver
sial, I was frankly surprised. My recommendation then-as now-is 
that subject to heightened probable cause, monitoring houses of wor
ship where incitement predicated on religious extremism is occurring 
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fulfills the state's obligation. That said, respect for freedom of religion 
and an understanding of the danger of a chilling effect must serve as 
"guides" for how to conduct the surveillance. When monitoring is 
justified, it must be conducted both legally and morally. While immu
nity for religion ill serves the state, respect for religion is the essence 
of civil democratic society. To answer the question of whether moni
toring houses of worship is necessary, one must carefully examine 
the faith leaders' speech and conduct of parishioners. While turning 
a blind eye to religious extremism is an unaffordable luxury, chilling 
the practice of religion must be conducted with extreme care. Adop
tion of a heightened probable cause standard represents a legal and 
ethical solution to this most pressing issue. 
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Notes 

1. "House of worship" is defined as any building devoted to religious 
worship, including churches, mosques, synagogues, temples, chapels, etc. 

2. More than twenty U.S. citizens of Somali descent are suspected of 
joining an extremist movement affiliated with al-Qaeda in Somalia. The 
boys disappear from the Twin Cities area and travel to Somalia, where they 
become involved in terrorist activities, resulting mostly in their deaths. This 
is particularly troublesome because "homegrown" terrorism may now be 
a problem in the United States, when before it was only a problem in Eu
ropean countries. Andrea Elliott, "A Call to Jihad, Answered in America," 
New York Times, July 11, 2009, http://www.nytimes.coml2009/07112/us/ 
12somalis.html?pagewanted=1&_r=1&hp (accessed October 31, 2009). 

3. See the First Amendment to the U.S. Constitution: "Congress shall 
make no law respecting the establishment of religion, or prohibiting die free 
exercise thereof; or abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to petition the Government 
for a redress of grievances. " 

4. Free exercise clause of the First Amendment. 
5. See Reynolds v. U.S., 98 U.S. 145 (1878). The Supreme Court held 

that while the government cannot regulate religious beliefs it can regulate 
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against actions. Justice Waite concluded that to permit illegal practices, 
such as polygamy, in the name of religion would be "to make the professed 
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