





























Archival copy: for current recommendations see http://edis.ifas.ufl.edu or your local extension office

Environmental Acts and Reqgulatory Agencies Affecting Citrus Groves in Florida 11

Figure 1. Typical hydrological cycle for Central Florida conditions.

water table levels and drainage from non-devel oped
conditions. Therefore, the main resource protection
concerns center around effects on wetlands and water
quality. In addition changes to surface water
discharge rates must be addressed to meet criteria
adopted by the WMDs.

In order to obtain an Environmental Resource
Permit from the appropriate WMD, a grove devel oper
must either agree to provide on-going monitoring of
discharge water quality or retain a professional
engineer to design a system to meet the criteriafor
water quality treatment. In most casesthisis
achieved via detention areas. The detention areas
provide attenuation of peak runoff rates and allow the
drainage water to be released at lower rates over a
longer period.

TheU. S. Army Corps of Engineers (COE)
regulates direct impacts to wetlands via the discharge
or deposition of fill. The WMDs and the COE are
al so tasked with assessing and regulating secondary
and cumulative impacts. It isimportant therefore to
try to eliminate impacts to wetlands from proposed
designs. Theissues can be fairly complex to the
extent that it usually becomes cost effective to retain
consultantsin the field to prepare designs and permit
applications to address them.

Wetlands

Federal protection of wetlands stems from
several sources. Under the Clean Water Act, the
Corps of Engineersis authorized to issue permits for
the discharge of dredge and fill material into waters
of the United States. Coupled with this authority, and
pursuant to the National Environmental Policies Act
(NEPA), the Corps must complete an environmental
assessment study before issuing a permit for work in
sensitive areas, especially wetlands. If the Corps
determines that the activity will have a significant
impact on the wetlands, a more thorough
environmental impact study will be required as well.
As added checks on the Corps' authority to issue
dredge and fill permits, the Corpsis required to
consult with other federal and state agencies
whenever relevant and, by virtue of the Clean Water
Act, the Administrator of the EPA retains the power
to veto Corps issued permits at the EPA's
discretion.

On the state level, the FDEP is primarily
responsible for wetland protection. FDEP has been
given authority to protect environmentally sensitive
wetland areas and designated areas of critical state
concern (prominent examples include the Florida
Keys, Big Cypress Area, Green Swamp Area, the
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Everglades Protection Area and the Apalachicola Bay

Ared). In addition, the appropriate water
management district should be consulted with regard
to any work to be done near wetlands. The districts
have adopted management and storage of surface
water ruleswhich regulate activities in wetlands
under FDEP supervision. Also, the districts are
authorized to establish specific permitting criteriafor
dredge and fill operationsin connected and isolated
wetlands.

For the purpose of Corp of Engineers permitting,
wetlands include those areas with a prevalence of

vegetation adapted to live in saturated soil conditions.

With regard to the FDEP's jurisdiction, detailed
indexes have been compiled to determine which soil
and plant characteristics identify wetlands. On
reguest, the Department of Environmental Protection
or the appropriate water management district will
issue declaratory statements for particular sites
regarding whether or not its jurisdiction extendsto
that area. They also can issue formal or informal
determinations as to the extent of wetlands. These
declarations are valid for up to five years aslong as
physical conditions on the property do not change.
The WMD's definitions of wetlands depend on
hydrologic, vegetative and soil characteristics of an
area.

Dredge and fill permits are required for any
non-exempt activity. Thefirst step in obtaining a
permit is assuring FDEP (or the WMD) that state
water quality standards will not be violated by the
proposed dredging and filling activity. Second, the
project cannot be contrary to the public interest.
Several factors must be considered in this
determination, including:

« effects on public health, safety, welfare, and
property rights,

* effects on fish and wildlife (especially on
threatened or endangered species),

« adverse effects on navigation,
* harmful erosion,

« effects on marine productivity,

* the temporary or permanent nature of the
project,

» and effects on historical and archaeol ogical
resources.

In the final analysis, factors which mitigate
destruction of the wetlands are also considered where
some damage to the environment is inevitable.
Duration of permitsis generally for 5 years and does
not exceed 10 years, unless the project cannot
reasonably be completed within that time. In these
exceptional circumstances, the DEP may issue
25-year permits.

Under federal regulations, normal farming,
silviculture and ranching activities in wetlands are
exempt from the fill permitting mandates of the
Clean Water Act. This exemption does not apply to
mechanized equipment used in land clearing, asthis
has been held to represent a point source of pollution.
In Florida, generally speaking, agricultural activities
and agricultural water management systems are
exempt from wetland regulation provided that the
activities are consistent with agricultural activities.
Agricultural activities are defined to include all
necessary farming and forestry activities which are
normal and customary for a particular area provided
such operations do not impede or divert the flow of
surface waters. Agricultural water management
includes farming or forestry water management
systems and farm ponds which are permitted pursuant
to Florida Statutes Chapter 373 or exempted from the
permitting requirement of the surface water
management statutes.

The Everglades Forever Act empowers the South
Florida Water Management District to do the
following:

» Adopt the Surface Water Improvement
Management (SWIM) plan.

* Acquire land by eminent domain for treatment
and storage of water prior to its release into the
Everglades Protection Area.

* Create and administer a stormwater
management system.
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« Develop, implement, and enforce plans and
programs along with DEP for the improvement
and management of the Everglades Protection
Area.

Pesticides

The use of agricultural pesticides falls within the
purview of several federa statutes aswell as Florida
law. Under federal law, pesticides are primarily
regulated by the Federal Insecticide, Fungicide and
Rodenticide Act (FIFRA). Many other federal
statutes and agencies come into play, though, in more
particular situations. Florida has passed additional
legislation designed specifically to cover the use of
pesticides, with enforcement authority vested
primarily in the FDACS. Many of these laws and
regulations are similar to those enacted by the federal
government.

Pesticide labels have become a central tool for
enforcement of both FIFRA and state law. Under
FIFRA, users must comply with all the application
and precautionary instructions on the label. In this
sense, the label isthe law. Failure to comply with the
label can result in strict penalties. It isimportant to
note that the farmer can be penalized even if an
employee of the farmer was responsible for the
failure to follow the label instructions. The Florida
statutes excuse pesticide users from following the
instructions on the label only to the extent that:

* The pesticide may be applied in lesser dosages,
concentrations, or frequencies than
recommended by the label.

* The pesticide may be used against a pest not
specified as atarget pest by the label, so long as
the application isto a crop, animal or site
specified by the label and the label does not
prohibit the application.

 Applicators may employ any method of
application not prohibited by the labeling.

 Applicators may mix the pesticide with a
fertilizer when not prohibited by the labeling.

Under the federal Clean Water Act, any point
source pollution of a navigable waterway must have a
NPDES permit from the EPA. Whileirrigation return

flow is exempted from this requirement, other
agricultural polluting activities are not. For instance,
aditch containing fertilizers or pesticides entering
navigable waterways is a point source of pollution,
and is subject to the permitting regquirements of this
act.

Any pollutant introduced into a source of
drinking water, including wells and aquifers, is
subject to regulation under the Federa Safe Drinking
Water Act. It should be mentioned that this act has
been interpreted to cover irrigation return flow which
seeps back into subsurface water as an underground
injection if the flow carries any pollutants.

The FIFRA requirements for adherence to label
instructions also extends to the storage and disposal
of pesticides. Further, pesticides often fall within the
hazardous waste classifications of RCRA, and are
usually subject to solid waste disposal regulations.
The RCRA or FIFRA sections of this publication
should be reviewed before storing or disposing of any
pesticides. The EPA provides guidelines for the
storage and disposal of pesticides which, while not
mandatory, are helpful in dealing with specifics of
locating storage sites, protecting groundwater and
other ways of avoiding environmental contamination.

Floridalaw requiresthat al irrigation systems
which are used to administer crop management
materials, such as pesticides or fertilizers, be
equipped with antisyphon devices to prevent the
backflow of pesticide- or fertilizer-contaminated
water to the aquifer. These rules also apply to
pesticides pre-mixed with fertilizer, although such
mixtures must be clearly labeled as such before they
may be offered for sale.

Solid Waste Management

Both Florida and the federal governments have
enacted Resource Conservation and Recovery Act
(RCRA) legidlation to deal with the disposal of solid
wastes. The state rules are administered by the DEP,
and the federal rules by the EPA. Both RCRAs are
aimed at protecting health and the environment and at
recycling or reclaiming solid wastes to the greatest
extent practicable. Because improperly handled solid
waste represents such a grave threat to water quality,
it also falls within the scope of other federal
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regulations, most notably the National Pollutant
Discharge Elimination System (NPDES) of the
Federa Clean Water Act. NPDES is an EPA and
state-enforced system requiring permits for all point
source pollution discharges into navigable waters.

Aside from the areas of special state and federal
interest, local authorities are basically free to set their
own rules, within broad state guidelines, for the
collection and disposal of solid wastes. Cities,
counties or municipalities should be consulted
regarding problems involving the locations of
disposal facilities, frequency of waste pickup, and
other day-to-day waste disposal questions.

Solid waste has been defined as any garbage,
refuse, sludge or other discarded materials, including
liquid, semi-solid, or contained gaseous materials.
Furthermore, waste from agricultural activitiesis
expressly included. The only relevant materials
which are expressly listed as not within the RCRA
definition of solid waste are domestic sewage; waste
from irrigation return flows; and point source
discharges which are permitted for release under
NPDES of the Clean Water Act. If none of these
exceptions apply, and if the material involved may be
said to be discarded or to have served its useful
purposg, it isa solid waste. Solid waste may be
recycled, reused, discarded, reclaimed or stored,
depending on its nature. Many solid wastes may also
be hazardous wastes, and therefore subject to other,

more restrictive regulations. Therefore, the section on
hazardous waste must also be consulted when

considering solid wastes.

NPDES coverage extends only to discharges into
navigable waters, and sets different standards for the
amount of waste which may be discharged based
upon the type of industry involved, the toxicity of the
waste, and the acceptable maximum amounts of
harmful elements which can be released into the body
of water which is being polluted. Facilities which are
disposing of wastesin any way not in accordance
with the federal RCRA guidelines or NPDES
requirements for discharging water are deemed to be
violators of the law.

The FDEP has established detailed regulations
controlling the application of sludge to land. Sludge
isbasically solid, liquid, or semi-solid waste

generated from wastewater treatment plants, air
pollution control facilities, septic tanks, grease traps,
portable toilets or related operations, or any other
waste having similar characteristics. This system
requires all producers to have their sludge tested so
that it may be classified as one of the three grades of
sludge recognized by FDEP. (Grade | isthe least
hazardous, grade 11, the most hazardous.)

No permit is required to apply sludge to the land
of the sludge generator as long as the sludgeis
treated for bacteria and insect infestation and handled
in accordance with FDEP rules. No permit is required
for normal farming operations, which include the
application to farm land of grade | domestic, grade |
composite sludge, domestic septate which has been
properly treated to kill microorganisms, or food
service sludge.

The application of grade Il dudgeis not a normal
farming operation under the rules. Since grade I11
sludge must generally be disposed of where it will
have the least harmful effect on the environment, itis
unsuitable for application to farm land. All uses
which are not normal farming operations will require
FDEP permits. The FDEP may require a general
permit for application of less harmful sludge, but may
require more restrictive permits (including solid
waste disposal site permits) for the application or
disposal of more harmful sludge.

Storage Tanks

Statewide regulation of stationary storage tanks
is primarily the domain of the FDEP. The Pollutant
Discharge Prevention and Control Act givesthe
FDEP the power to regulate pollutant storage tanks.
Subsequently, most of the rules covered in this
section are those of the FDEP. It isimportant to note,
however, that the regulations alow individual county
governments to promulgate their own regulations.
These local regulations can be more stringent than
those of the FDEP. County authorities should be
consulted even if the storage tank activity or
condition is apparently within the statewide
standards.

A tank will fall within the scope of the
regulationsif it holds a pollutant. A pollutant is
defined as any type of oil or gasoline; any pesticide;
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or any ammonia or chlorine compound or derivative.
The bulk of the regulations only apply to storage tank
systems whose individual storage capacity is greater
than 110 gallons. Tanks smaller than this need only
comply with the general requirement that they do not
discharge their contents into the environment, and
that they conform to fire prevention standards.

Twenty-one types of storage tank systems are on
alist that makes them exempt from this Act. For
example, any agricultural storage tank system of 550
gallons or less capacity is exempt. For the most
extensive and updated list, check with FDEP. The
FDEP makes important distinctions between new
tanks and those which were already in operation
before 1992. New tanks are subject to the strictest
safety standards, but existing tanks must be brought
into compliance with many of the same standards for
overfill protection, monitoring systems, and tank
linings within a given period. The time allowed for
this retrofitting varies depending upon the year the
tank was installed, but the FDEP contemplates the
complete retro-fitting of all existing tanks by 2009.

Aboveground systems are subject to less
restrictive regulation, and are subject to this chapter if
they have a storage capacity greater than 550 gallons.
(An aboveground tank has no more than 10 percent of
its volume buried, including integral piping.) These
tanks, however, are subject to similar record keeping
rules as buried tanks and must be equipped with an
impervious containment barrier to catch spills.
Further, any part of the tank in contact with the
ground must be protected against corrosion.

Operators of storage facilities are required to
keep records for DEP inspection. These records must
include the results of al tests and inspections, as well
as maintenance and inventory notes on the tanks or
their contents. The records must date back at least two
years and must be made available to the DEP within
five working days notice.

Litigation

In addition to direct action from regulatory
agencies, citrus growers may sometimes face private
lawsuits relating to water quality issues. Some
federal laws have clauses that allow citizensto

enforce the federal laws. It isimportant to understand
how one may be held liable for actions by the public.

Lawsuits are often based on the nuisance and
negligence principles of law. Nuisance, whichis
defined as using one's property in away that causes
harm to others, isacommon basis for pollution
litigation. Nuisances are categorized as either public
or private, depending upon whether the nuisance
affects the rights of the public or only the rights of an
individual. Public nuisance actions may be brought by
apublic official on behalf of the public at large, and
certain types of public nuisances may be crimina
acts. In nuisance actions, the court will often balance
the social value of the nuisance against the harm it
causes. If the harm is slight and the social valueis
great, the suit will fail. But if the social valueis small
and the harm is great, the plaintiff may recover
monetary damages and prohibit the defendant from
continuing the activity.

The Florida Right-to-Farm Act restricts nuisance
suits against farmers by providing that no farm, which
was not a nuisance when it was established, will
constitute a public or private nuisance after one year
of operation. Change of ownership does not affect the
provisions of the Act. This does not give the farmer a
license to violate the principles of negligence or
nuisance. Therefore, contaminating a water well or
misapplying pesticides will still open the farmer up to
apotential law suit. Additionally, the Act does not
extend protection to unsanitary conditions or health
hazards, or changes of use, either in type or intensity.

Negligence basically means causing harm to
someone else by failing to do what a reasonable
person would have done under the same
circumstances. The harm may be economic, physical,
or emotional. Anyone seeking to recover for someone
else's negligence must prove four legal points: duty,
breach of duty, causation of damage, and value of
damage.

* Duty isanindividual's responsihility to
govern hisor her own conduct so that others
are not harmed.

* Breach of duty occurs where one of the
parties does not fulfill his duty of care. That
is, he does not act with the degree of caution



Archival copy: for current recommendations see http://edis.ifas.ufl.edu or your local extension office.

Environmental Acts and Reqgulatory Agencies Affecting Citrus Groves in Florida 16

or foresight that a reasonably prudent person
would have used in the same situation.

» Causation is that the defendant's failure to
use due care was the cause of the plaintiff's
harm. Proving this step may be difficult if
the damage is only indirectly related to the
defendant's act, or if there are other possible
causes for the harm.

* The plaintiff must prove that he/she
suffered actual damage from the defendant's
act. If no damage resulted, even where the
defendant's conduct was admittedly
negligent, the plaintiff has no claim for
negligence.

Where a defendant's acts subject him/her to
private suit and, at the same time, violate a statute,
the court will usually regard the violation of the
statute as enough evidence of wrongful conduct to
find the defendant guilty of negligencein the private
suit aswell. Thisrule applies, however, only if two
conditions exist. First, the damage asserted in the
lawsuit is of the type the statute is intended to
prevent. Second, the plaintiff is amember of the class
of persons the statute is intended to protect. It should
be noted that compliance with all statutes does not
guarantee immunity from negligence actions, as
lawful behavior may still be negligent.

Strict liability means liability imposed without
evidence of negligence. That is, the defendant may be
found guilty upon proving that his'her actions caused
harm, without consideration of whether or not he/she
acted reasonably. Strict liability is usually imposed
upon those who engage in abnormally dangerous or
hazardous activities, like handling explosives, or
other activities defined by statute, e.g. CERCLA.

Where two or more parties, acting
independently, are the source of aplaintiff'sinjuries,
the law (or the courts) may impose the principle of
joint and several liability. This principle allows the
plaintiff to recover from either defendant the full
amount of damages, and the defendants are forced to
apportion the cost among themselves.
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Glossary

CERCLA: Comprehensive Environmental
Response, Compensation and Liability Act
(Superfund)

COE: U. S. Army Corps of Engineers
CWA: Clean Water Act

EPA: Environmental Protection Agency
ESA: Endangered Species Act

FAC: Florida Administrative Code

FDACS: Florida Department of Agriculture and
Consumer Services

FDEP: Florida Department of Environmental
Protection

FDOT: Florida Department of Transportation

FIFRA: Federal Insecticide, Fungicide and
Rodenticide Act

FWCC: Fish and Wildlife Conservation
Commission

FWPCA: Federal Water Pollution Control Act
NEPA: National Environmental Policy Act

NPDES: National Pollutant Discharge
Elimination System

RCRA: Resource Conservation and Recovery
Act

SDWA: Safe Drinking Water Act

SWIM: Surface Water Improvement
Management

TSCA: Toxic Substances Control Act
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Cc

IC: Underground Injection Control

SDA: United States Department of Agrculture

= [

MD: Water Management District

PS:. Watershed Protection Section

=

UP: Water Use Permit
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