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 We can enact the strongest freedom of information (FOI) laws, we can invest in the best 

records management technology, and we can equip the public with the knowledge to exert their 

right to know, but if governments simply turn the other way, what’s the point? Sure, denied 

requesters may sue, but few people have the time, money, or patience to do so. The flow of civic 

information is clogged, and we need new mechanisms to enforce the public’s right to know. 

 We need transparency guardians.1 

 In this issue of the Journal of Civic Information, Mitch McKenney of Kent State University 

explores the power of independent enforcement of public record laws in the form of Ohio’s “FOI 

court,” which has shown promising results in policing government transparency. His study, which 

also examines enforcement systems in Connecticut and Pennsylvania, is incredibly important in 

amplifying a conversation that is sorely needed in the United States: How to balance the scales in 

favor of the average person. 

 Compliance with public records laws continues to wither in the United States, at the local, 

state and federal levels.2 In 2010, if you asked for a public record from the federal government, on 

average you would receive it 38% of the time, according to U.S. Department of Justice statistics.3 

Today, it’s just 12%. It’s no wonder journalists and scholars have long called the system “broken.”4 

 In particular, FOI bureaucratic sludge obstructs public-interest requesters, where 

journalists,  researchers, and nonprofits face more frustration and burden than commercial 

 
1 I credit the term “transparency guardians” to Ohio State University law professor Margaret Kwoka, who 

has written about information commissions for several years. See, for example, Margaret B. Kwoka, 

Needed: A Transparency Guardian, DEMOCRACY (2025), 

https://democracyjournal.org/magazine/75/needed-a-transparency-guardian/.  
2 See, Christina Koningisor, Secrecy Creep, U. PENN. L.R. 1751 (2021), 

https://scholarship.law.upenn.edu/penn_law_review/vol169/iss6/1.  
3 Reports, U.S. Department of Justice Office of Information Policy, https://www.justice.gov/oip/reports-1. 
4 See, Rachel B. Warren, Lisa Pickoff-White, Aditya G. Parameswaran, & Niloufar Salehi, RequestAtlas: 

Supporting the Slow and Iterative Process of Requesting Public Records, 9 PROC. ACM HUM.-COMP. 

INTERACTION 1-35 (2025), https://doi.org/10.1145/3711056; also, Daxton R. “Chip” Stewart & Charles N. 

Davis, 21 Com. L. & Pol’y 515 (2016), http://dx.doi.org/10.1080/10811680.2016.1216687. and David E. 

Pozen, Freedom of Information Beyond the Freedom of Information Act, 165 U. PA. L. REV. 1097 (2017), 

https://scholarship.law.upenn.edu/penn_law_review/vol165/iss5/2.  
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requesters,5 including facing outrageous fees,6 so much that many of them simply give up.7 More 

alarming, requesters already have an advantage as they are more educated, affluent, and privileged 

than most Americans.8 If journalists, researchers, and nonprofit leaders are discouraged by an 

intimidating system, what about those without education and resources? They are left on their own, 

for the most part. No “FOI police” are running around ticketing recalcitrant agencies. Ombudsman 

office decisions are often ignored.9 

Litigation aid, such as through university law clinics and nonprofits like the Reporters 

Committee for Freedom of the Press, is helpful, but cannot meet the demands of every requester 

illegally denied information. Major news outlets, commercial data providers, and lawyers have the 

ability and means to enforce laws through litigation, but are less likely to do so than in decades 

past.10 We need help in returning the law to its original purpose, as a mechanism for average people 

to access government information for free. We need to counter a system replete with 

inconsistencies, roadblocks, and lack of teeth.11 

 Independent enforcement of public records laws is not a new concept. The Connecticut 

Freedom of Information Commission has been doing this for half a century. The government 

agency – independent from the executive branch – is tasked with fielding complaints from 

requesters and issuing binding rulings, forcing agencies to cough up records – all free to the 

requester. More than 50 nations have emulated this model, most notably Mexico where its 

information commission handled 18,000 record denial appeals annually, ruling in favor of 

 
5 See, A.Jay Wagner & David Cuillier, Tale of Two Requesters: How Public Records Law Experiences 

Differ by Requester Types, 26 GOV. INFO. Q. 325 (2024), https://doi.org/10.1177/14648849241242988. 
6 See, A.Jay Wagner & David Cuillier, To Fee or Not to Fee: Requester Attitudes Toward Freedom of 

Information Charges, 40 GOV. INFO. Q. 4 (2023), https://doi.org/10.1016/j.giq.2023.101879. 
7 See, Alex Ingrams, Wesley Kaufmann, & Daan Jacobs, Citizen Requests and the Price of Public 

Information: An Experimental Test, 28 INFO. POL’Y 239 (2023), https://doi.org/10.3233/IP-220054. 
8 David Cuillier & A.Jay Wagner, The Document Divide: Public Record Requester Demographics, Efficacy 

and Those Left Behind, 46 NEWS RES. J. 346 (2025), https://doi.org/10.1177/30497841251345067. 
9 See, Yunjuan Luo & Anthony L. Fargo, Measuring Attitudes About the Indiana Public Access 

Counselor’s Office: An Empirical Study, NAT. FREEDOM OF INFO. COALITION (2008), 

https://www.nfoic.org/wp-content/uploads/ICOG-IU-2008-Survey.pdf (requesters using the office said 

they appreciated the rulings but were frustrated that agencies could ignore them). 
10 See,  In Defense of the First Amendment, KNIGHT FOUNDATION (2016), 

https://knightfoundation.org/reports/defense-first-amendment/ (showing that news organizations were less 

likely to sue for public records than previous years). 
11 See, Daxton R. “Chip” Stewart, Let the Sunshine In, or Else: An Examination of the “Teeth” of State 

and Federal Open Meetings and Open Records Laws, 15 COMM. L. & POL’Y 265 (2010), 

https://doi.org/10.1080/10811680.2010.489858. 
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requesters 80% of the time.12 That is, until the Mexican government shut it down this year.13 

Apparently, it worked too well. 

 Strong enforcement mechanisms improve compliance with public record laws.14 Such 

systems can benefit government agencies, as well. One experiment found that regulatory bodies 

with strong enforcement power can engender more public trust.15 They also can be employed to 

tamp down “vexatious” requests, which is one role granted to the Connecticut FOI Commission. 

A win for everyone, including the government. 

 Several years ago, I served on a FOIA Advisory Committee working group with advocate 

Tom Susman and then-EPA FOIA counsel Patricia Weth to study enforcement at the federal level. 

The full committee approved six of our suggestions to create an independent agency, perhaps 

through bolstering the Office of Government Information Services, to enforce FOIA, much like in 

Connecticut and 50-plus nations.16 

The recommendations have not been implemented yet, so the work continues with a new 

working group, comprised of Ohio State’s Margaret Kwoka, Americans for Prosperity’s Ryan 

Mulvey, and myself. We are developing additional recommendations for the FOIA Advisory 

Committee, including creation of a federal FOIA court, similar to what Mulvey has recommended 

previously,17 as well as an independent commission with enforcement power to resolve disputes. 

We hope to have the recommendations approved by the committee this spring. 

 Of course, actually implementing those recommendations at the federal level will be an 

arduous, years-long process, but we can make significant inroads at the state level. Now. We need 

a national push for creation of independent enforcement mechanisms in every state. What should 

they look like? McKenney discusses that in this article – pulling the best provisions from 

Connecticut, Pennsylvania, and Ohio. We know these systems work, and at a cost of just pennies 

to taxpayers (even if pennies don’t exist anymore). I suspect they even save taxpayers money by 

avoiding costly litigation. More research is needed. 

 
12 See, Margaret B. Kwoka, Transparency Guardians, 57 GEO. WASH. INT’L L. REV. 409 (2025),  

https://static1.squarespace.com/static/677588e499b0271a0f086536/t/690a3aa2c687cd2e026703ac/176227

8050250/57.3+Kwoka.pdf. (Kwoka spent nearly a year in Mexico studying the information commission); 

also, see Margaret B. Kwoka, An Information Commission, 112 GEORGETOWN L.J. 841 (2024), 

https://www.law.georgetown.edu/georgetown-law-journal/in-print/volume-112/volume-112-issue-4-april-

2024/an-information-commission/,  and Michael Karanicolas & Margaret B. Kwoka, Overseeing 

Oversight, 54 CONN. L. REV. 533 (2022), https://digitalcommons.lib.uconn.edu/law_review/533/. 
13 See, Gregory Michener, Fernando Nieto Morales, Margaret Kwoka, & Maria del Carmen Nava Polina, 

Lessons from the Dissolution of Mexico’s Information Commission, 38 GOVERNANCE 3 (2025), 

https://doi.org/10.1111/gove.70031. 
14 See, Gabriel Pina & Claudia Avellaneda, Central Government Strategies to Promote Local 

Governments’ Transparency: Guidance or Enforcement? 42 PUB. PERF. & MAN. REV. 357 (2019), 

https://doi.org/10.1080/15309576.2018.1462215. 
15 See, Stephan Grimmelikhuijsen, Marija Aleksovska, Judith van Erp, Sharon Gilad, Libby Maman, Tobias 

Bach, Moritz Kappler, Wouter Van Dooren, Rahel M Schomaker, & Heidi Houlberg Salomonsen, Does 

Enforcement Style Influence Citizen Trust in Regulatory Agencies? An Experiment in Six Countries, 35 J. 

PUB. ADMIN. RES. & THEORY 29 (2025), https://doi.org/10.1093/jopart/muae018. 
16 See, OGIS 2.0: Reimagining FOIA Oversight, National Archives and Records Administration FOIA 

Advisory Committee (2022), https://www.archives.gov/files/ogis/foia-advisory-committee/2020-2022-

term/meetings/reimagining-ogis-recommendations-05.04.2022.pdf. 
17 See, Ryan Mulvey & James Valvo, Creating a Freedom of Information Court, AMERICAN FOR 

PROSPERITY (2022), https://americansforprosperity.org/blog/creating-a-freedom-of-information-court/.  

https://static1.squarespace.com/static/677588e499b0271a0f086536/t/690a3aa2c687cd2e026703ac/1762278050250/57.3+Kwoka.pdf
https://static1.squarespace.com/static/677588e499b0271a0f086536/t/690a3aa2c687cd2e026703ac/1762278050250/57.3+Kwoka.pdf
https://www.law.georgetown.edu/georgetown-law-journal/in-print/volume-112/volume-112-issue-4-april-2024/an-information-commission/
https://www.law.georgetown.edu/georgetown-law-journal/in-print/volume-112/volume-112-issue-4-april-2024/an-information-commission/
https://digitalcommons.lib.uconn.edu/law_review/533/
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 Simply, we need transparency guardians. Advocates in the FOI community should focus 

their efforts on creating independent enforcement and strong penalties in their state laws. Without 

that, government agencies will increasingly ignore requests, abuse exemptions, charge 

unreasonable fees, and drag the nation into a deep dark black hole of secrecy. 
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