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Abstract

The number of immigrants? in the United States who have court hearings with the
Executive Office of Immigration Review (immigration court) has increased, resultingin a
backlog. As immigration judges (1.J.s) determine whether an immigrant is removable
and/or will be permitted to stay in the United States, language access and having
adequate interpretation is of utmost importance.

A pressing issue immigration courts across the nation faceis providinginterpreters
for indigenous languages. For Guatemalan indigenous language speakers, this is
particularly important because of the number of indigenous languages recognized by the
Guatemalan government and because of the number of Guatemalans who have
immigration court. The number of immigrants in immigration court whose best language
is an indigenous language is increasing. Despite this increase, it is difficult to find
interpreters.

This paper examines the lack of interpreters for Guatemalan indigenous
languages, the rise of the need for interpreters, and provides an overview of the
immigration court’'s obligation to provide an interpreter for immigrants. This paper
concludes by arguing that the Department of Justice develop a plan so that there are
sufficientinterpreters for Guatemalan indigenous language speakers.
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Introduction

In the first six months of President Trump’s presidency, 57,069 immigrants
received removal orders, an increase of almost thirty-one percent from the same period
in 2016 (Sacchetti, 2017). Less than two years after President Trump became president,
the numberof cases in immigration court3 increased twenty-five percent to nearly 700,000
cases, double the amount six years before (Meckler and Caldwell, 2018). This includes
both immigrants who are detained by Immigration and Customs Enforcement(“ICE”), and
those who are not (Kassie, 2019). As Goodman (2020, p. 1) noted, “Although celebrated in
popular mythology as a nation of immigrants that has welcomed foreigners throughoutits

1J.D.,D.C.L.,, cum laude, Paul M. Hebert Law Center, Louisiana State University, 2017; B.S. Public
Relations, summa cum laude, B.A. Spanish, cum laude, University of Florida, 2014. Mr. Boles is an
immigration attorney and works for a nonprofit organization.
2 The term “‘immigrant” in this article refers to any foreign-born non-U.S. citizen or national. The term
“‘immigrant” has a specific meaning in immigration law, but for purposes of social science, a
“nonimmigrant” may be considered an immigrant. See Loue (1998).
3 “Immigration court” is the Executive Office for Inmigration Review (EOIR), which is under the
Department of Justice (Justice Management Division, n.d.).
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history, the United States has also deported nearly 57 million people since 1882, more
than any other country in the world.”

Immigrants in immigration court are usually in removal proceedings and are known
as ‘“respondents” (Executive Office for Immigration Review, 2018). An Immigration Judge
(1.J.) willdeterminewhetherarespondentis removable, andif so, whetherthe respondent
will be granted any form of relief. Id. The Department of Homeland Security (“DHS”)
initiates removal proceedings by filing a Notice To Appear (Executive Office for Immigration
Review, 2017). In the 2019 Fiscal Year, DHS apprehended 285,067 Guatemalans, which
was more than twenty-eight percentof the total apprehensions thatyear (Guo, 2020). The
United States continued to remove Guatemalans during the COVID-19 pandemic; the
U.S. government removed 5,949 people to Guatemala on seventy-eightflights between
March 13 to September 21, 2020 (Gonzalez, 2020).

Interpretation in Immigration Court

Immigration courts conduct hearings (civil administrative hearings) when DHS
allegesthata respondenthas violated immigration law(s) in the United States (Observing
Immigration Court Hearings, 2018). Immigration court provides an interpreter for the
respondentin his/herbest language (DOJ RecipientLEP Guidance,2002). Aninterpreter
Is important to ensure that the hearing complies with due process and fundamental
fairness (Matter of Tomas, 1987). Immigration court must also comply with a 2000 executive
order, which mandates that all federal agencies provide “meaningful access” to people
who have limited proficiency in English (“LEP”) (Exec. Order No. 13166, 2000). Most
respondents require an interpreter; more than eighty-five percent are LEP (Abel, 2011).
The Language Services Unit, part of the Office of the Chief Immigration Judge, oversees
staff interpreters and contract interpreters (EOIR, 2018). Several reports document
immigration courts struggling to provide interpreters for various languages (Jaafari, 2019;
Medina, 2019). This applies to Guatemalan indigenous languages (Nolan, 2019; Poole,
2018).# Because of this, what could be a routine hearing may be delayed for weeks,
including for detained immigrants (Jaafari, 2019). As more immigrants are in removal
proceedings, it is that much more important to have enough qualified interpreters for all
languages.

Additionally, Guatemala passed a law in 2003, Ley de Idiomas Nacionales, that
recognizes indigenous languages (“Guatemala: New Law Recognises Indigenous
Languages”, 2003). Guatemala now recognizes twenty-five languages: Spanish (the
official language), twenty-two Mayan languages, Xinka, and Garifuna (Holbrock, 2016).°

4 Poole focuses onimmigrants who are prosecuted in federal court under Operation Streamline. Althoug h
the article is not about immigration court, the same issue applies in immigration court. The Department of
Homeland Security implemented Operation Streamline along the border between the United States and
Mexico in 2005 (Lydgate, 2010). For a helpful discussion about the history of Operation Streamline,
including basics of the program, how it interacts with the judicial system and consequences, see Kerwin &
McCabe (2010).

5 Other sources list twenty-three indigenous languages. See, e.g., “Guatemala: New Law Recognises
Indigenous Languages”. Other sources, however, state there are twenty-one indigenous languages in
Guatemala. See, e.g., McCleary (2020). Finally, other sources, such as Holbrock, list twenty-two Mayan
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The law reinforces Spanish as the official language but states there would be no local
restrictions to indigenous languages and that there must be public services available in
them. Id. at 15. To be sure, Guatemala did not prohibitthe use of these languages before
2003, but the law for the first time recognized the right to have healthcare, education,
justice, and other services in these languages (“Guatemala: New Law Recognises Indigenous
Languages”, 2003). In practice, however, the resources and access in indigenous
languages are not readily available. Sieder (2007, p. 227) found that while Guatemala
made “notable advances” in the judiciary system for indigenous language speakers,
litigation is not permitted in indigenous languages, there are not enough interpreters, and
few judges and attorneys speak indigenouslanguages. Citingthe Judiciary Branch,there
are sixty-nine judges or magistrates who speak at least one indigenous language, some
of whomspeak more than one,and there are 60 interpreters in regionswhere the majority
of people are indigenous (“United Nations Verification Mission”, 2021). The report
continues:

Consequently, there are judicial officials with some degree of
familiarity in only 7 of the 23 languages, which is of special concem in
cases such as that of the Mam language which is spoken in more than
20 municipal districts of the country by a population of more than
300,000. Id.

Materials and Methods

This paper is a case study that focuses on Guatemalan indigenous language
speakers in removal proceedings. Guatemala is used as a unit, with its indigenous
languages examined in immigration courts in the United States.

There is no one consistent definition of what is a case study (Swanborn, 2010;
Flyvbjerg 2011). Lin (2003, p. 12) observed, “the most frequently encountered definitions of
case studies have merely repeated the types of topics to which case studies have been
applied.” Scholz and Tietje (2002) contend case studies have been used since at least
1885 when French sociologistLe Play used them. Duff (2018) writes social scientists have
used case studies since the late 1940s. Regardless of how long case studies have been
used, they are a tool to provide an in-depth understanding of what is being studied
(Gagnon, 2010). Case studies are a type of qualitative research (Mohajan, 2018). Denzin
and Lincoln (2009, p. 139) argue, “[qJualitative researchers are caughtin the middle of a
global conversation concerning the evidence-based research movement, and emerging
standards and guidelines for conducting and evaluating qualitative inquiry.” As
researchers are caughtin this “middle,” Kalu (2017, p. 44) states that the purpose of
qualitative research is “to enhance understanding of individuals’ cultures, beliefs and
values, human experiences, as well as to develop theories that describe these
experiences.”

George and Bennett(2005, pp. 24) definethe “case” in a case study “as an instance
of a class of events. The term ‘class of events’ refers here to a phenomenon of scientific

languages, Garifuna, Xinca, and Spanish. See, e.g., Molesky-Poz (2006). The confusion could come from
the fact that the Mayan languages are not listed. Rather, in Chapter 1, Article 1 of the law, it specifically
lists Spanish, Garifuna, and Xinca but only states Mayan languages (‘Guatemala Decree 19-2003").
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interest...that the investigator chooses to study...a case study is thus a well-defined
aspect of a historical episode that the investigator selects for analysis, rather than a
historical eventitself.”

For this study, the bounded unitis Guatemalan indigenous language speakers. To
be sure, some of the languages are not exclusively Guatemalan, but this study looks at
indigenous languages recognized in the country. This study then looks at the indigenous
language speakers who are respondents. Examining indigenous languages primarily in
one countryisin concertwith other linguistic studies, in which a governmentcan be a unit
(Heubner, 2013). Guatemalan indigenous languages speakers in removal proceedings as
a unit are important for several reasons. First, Guatemala has implemented various
programs to preserve indigenous languages (Thompson and Lamboy, 2012; Del Carpio
Ovando, 2012). Second, as I.J.s see more indigenous language speakers, they must
recognize the linguistic diversity in the Central American country and not assume
everyone speaks Spanish or that Spanish is their best language. Third, Guatemala’s
linguistic diversity makes it an interesting country to study. Fourth, by limiting the study to
Guatemala and indigenous languages that are found primarily there, the case study can
be bound and not be too amorphous. Finally, indigenous languages in Guatemala have
been researched before. Campbell (1997) commented that Mayan® languages, spoken
primarily in Guatemala, Belize, and southern Mexico, have been studied more than other
indigenous languages. The second step is to select one of the four case types. In this
case, itis a single type of case. Specifically, this study uses the single instrumental case
study, focusing on a single bounded case.” The singular unitis based on Guatemalan

6 The article uses “Mayan” languages here, and not indigenous, to accurately cite Campbell. Not all of the
indigenous languages in Guatemala are Mayan. As Richards & Richards (2012) point out, neither Xinka
nor Garifuna are in the Mayan language family. Drozdowicz (2014, p. 71) states that Xinka and Garifuna
have “absolutely no linguistic relation to any of the Maya languages whatsoever.” An estimated 17,000
people speak Garifuna, an Arawakan language, on the Atlantic Coast in Central America from Belize to
Nicaragua. Id. The Xinka language is considered to be an isolated language but has also been linked to
Lenca. Id. Rogers (2016, p. 5) reports “there are no fluent native speakers of any of the Xinkan languages
or varieties....” However, Xinka speakers continue to occupy a relatively small part of Guatemala. Id. at 4-
5. Kaufman (2007) echoes the information about Lenca (also spelled Lenka), stating the language is
extinct but that the language was in the Lenkan family/group and was spoken in what is now Honduras.
Kaufman & Justeson (2007) refer to the language as Honduras Lenka and write that a conventional name
or other name is Lenca-Guaxiguero. For a discussion between the classification attempts of Xinka and
Lenca, see, e.g., Sachse (2010). Garifuna is interesting because it is the only Arawakan language still in
use today in that region of the world (Gémez Menjivar & Salmon, 2018). This study is consistent with the
work of Soto-Corominas (2015) about bilingual education in Guatemala, writing that Garifuna is not a
Guatemalan indigenous language strictly speaking but nonetheless includes the language as a
Guatemalan indigenous language.

7 Creswell (2007) describes types of qualitative case studies, depending on the size and/or by intent.
Although this article is about Guatemalan indigenous languages, they are treated as a bounded unit as
how they intersect with interpretation in immigration courts in the United States. Of the five types of
designs for single-case studies, this study is also representative ortypical. Immigration courts in the
United States provide interpreters for other indigenous languages, both for people from other Central
American countries and other parts of the world. A comparable example of indigenous language speakers
in immigration court is R-P-M-M-, AXXX XXX 230 (BIA Dec. 10, 2019). In the unpublished decision, the
Ecuadorian asylum seeker was able to continue applying for asylum, despite not initially filling out the
application and waiving the right to appeal. The BIA specifically cites to his argument that he was unable
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indigenous languages. Additionally, this case study is intrinsic because there is aneed to
learn from cases in which there is either no interpreter or there are delays for a
Guatemalan respondent who speaks an indigenous language. The last step is to
incorporate the theory into the case study design. Of the three types of reports that can
come from a case study, this one is descriptive, as it describes the history of Guatemalan
indigenouslanguagesandhowitintersects with respondentsin removal proceedingswho
are facing possible removal from the United States. Gray (2004, p. 131) states, “Whatever
the precise case study design chosen, itis essential that the case study takes the reader
into the case situation.” This study is designed to provide historical analysis of
Guatemalan indigenouslanguagesandthe currentsituation fora Guatemalan indigenous
language speakerin removal proceedingsin the United States.

In terms of a descriptive case study, Ariola (2006) notes that resources for this type
of case study can consist of observations, questionnaires, newspaper articles, schools,
court records, governmentagencies, and archival documents. Wan (2018) stresses that
reading and re-reading the data is essential when conducting qualitative research. Court
records are particularly useful here to determine whetherindigenous language speakers
have appealed decisions based on language access. Court records are a type of public
records researchers use in qualitative research (Merriam, 2014). When examining court
cases and records, this study does not presume a respondent spoke an indigenous
language, even if the case was aboutrace or particular social group when applying for
humanitarian relief unless the opinion specifically mentioned an indigenous language. A
case that illustrates this pointis an unpublished opinion from the BIA in 2020.8 The case
involves a Guatemalan respondentwho soughtasylum, claiming that she was part of a
“disfavored group” of indigenous people.Id. The decision,however, does not mention the
asylum seeker’s best language orany languages she speaks. Hence, although the case
is useful in showing why atleast some Guatemalans are seeking asylum, itis not used it
in analyzing language access. A criticism of qualitative case studies is a potential lack of
methodology (Divakaran Achari, 2014). This study reviews reports and media reports
consistent with what Travers (2001) describes as textual analysis or cultural studies.
Further, as (Johnson, Jr., 2014) points out, first-generation immigrants in the United States
generally have a language barrier, meaning Guatemalan indigenous language speakers
could be in a similar situation. This study focuses on Guatemalan indigenous languages
via reports across the United States to focus on all of the languages and a reference to
any immigration court. Consequently, the breadth and scope trade off with depth of any
particular Guatemalan indigenouslanguage or the experiencesin a particular immigration

to fully express himself in court without a “Kechua” interpreter. Id. Kechua is also spelled “Quechua” in
English (Noble & Lacasa, 2007). Another example of a Mayan indigenous language speaker in
immigration court is F-D-H-, AXXX XXX 690 (BIA Aug. 30, 2019). In that case, the respondent’s best
language was Tzotzil. Id. The attorney withdrew as she could not communicate with him and fulfil her
ethical and legal obligations to represent him. Id. Tzotzil is a Mayan indigenous language that is spoken
by about 300,000 people in the state of Chiapas, Mexico (Eber & “Antonia,” 2011).

8 B-O-C-, AXXX XXX 958 (BIA June 25, 2020). Unpublished decisions are not binding but are persuasive
authority, and the case illustrates a type of case that was not used in this case study.
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court or region of the United States.® This study describes documented cases of
Guatemalan indigenous language speakers in removal proceedings.

Indigenous languages could be classified as heritage languages (Ward, 2018).
Researchers have studied the motivations behindlearninga newlanguage and language
revitalization, including of indigenous languages. Id. Indigenous language speakers are
increasingly using digital media, such as Twitter, for language revitalization, among other
aspects (Caranto Morford and Ansloos, 2021). The results begin, however, by examining
the history of indigenous languages in Guatemala. Understanding the situation for
Guatemalan respondents today in immigration court requires an understanding of
language ideologies and attitudes toward the languages, which although different, are
similar concepts (Despagne, 2020). But this study is differentin that the case involves
examining the situation of Guatemalan immigrants who have immigration court in the
United States, as opposed to learning or promoting an indigenous language. Language
revitalization is important however, as it applies to this case, because it could impact not
only the number of indigenous language speakers, but also the number of interpreters
available who would be able to interpret in immigration court. The study also reviewed
news outletsand articles because although immigration courthearings are generally open
to the public, there are some exceptions in which the hearingis closed, such as during
an individual asylum hearing (EOIRa, 2017).1° Additionally Davis (1999) states that
investigating indigenous languages, history, culture, and otherissues can help language
planners.

Results

Below is a review of Guatemalan indigenous language speakers in removal
proceedings. The results begin with a review of the linguistic diversity of Latin America
more broadly, and then specifically on Guatemala. Providing a history of language
marginalization and preservation effortsis useful when analyzing the need for interpreters
in immigration court.

Linguistic Diversity in Latin America and Specifically Guatemalal!

9 Beam (2006) describes the relationship between depth vs. breadth when referring to research and
provides two examples of research projects to highlight the differences.

10 Removal proceedings generally being open the public with exceptions is from before the COVID-19
pandemic. Since the pandemic, however, there have been changes. On the immigration court’s website,
the Frequently Asked Questions page from October of 2021 states I.J.s have the discretion to limit
attendance and that it is “recommended” that only parties and witnesses appear in person (EOIR, 2021).
Naturally, this has made it more challenging to attend hearings and observe what takes place.

11 This is a general overview and does not purport to be comprehensive. Rather, the information
contextualizes the history and current state of indigenous languages as it relates to removal proceedings.
Additionally, background information about indigenous languages is in this section to provide context as
to historical reasons why it can be difficult forindigenous language speakers today who have immigration
court. Dotger (2011) notes case studies for specific problems often have background information to help
understand the context of the problem.
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Latin Americal?is one of the most linguistically diverse areas of the world (Sanabria
2015). Latin America has more than fifty language familiesand more than seventyisolated
languages (Cupples, 2013).

Scholars of Latin America prefer using the term “invasion” ratherthan conquestor
discovery (Warren, 1998, pp. 135-136). The first decades of the Spanish rule (1524-1541)
were characterized as years “of plunder and confusion” (Grandin, 2000, p. 26). After
Governor Pedro de Alvarado died in 1541, “Indians” were forcibly moved to
‘congregaciones,” or concentrated populations. Id. at 26-27. From around 1524 and fora
centurylater, Nahuatl,oras the Spanish calledit,the “lenguamexicana,” was the “colonial
language of translation” (Matthew, 2012, p. 232). The Spanish were the most familiar with
Nahuatl, and this was the language used to translate other Mayan languages. Id. The
Spanish probably used Nahuatl in the 16" century because of the sheer number of
speakers and their high status. Id. at 233-234. Hence, there was a great desire of
Nahuatlatos, or those who were Nahuatl translators. Id. at 234.13 The other languages
were, at leastin some cases, geographically diverse. “Language connected the speaker
to a particularregion.” Id. at 231.

Guatemala has an estimated population of 15.4 million and is surrounded by
Mexico, Belize, Honduras, El Salvador, the Gulf of Honduras, and the Pacific Ocean
(Horst, et al., 2021). Althoughin some ways similar to other Latin American countries, in
otherwaysitis different. One important difference between Guatemalathan other Central
American countries is the “dominance” of indigenous culture. Id. With more than six
million combined speakers, England (1998, p. 99) notes “Mayan languages are among the
most vigorous of indigenous American languages.” Before a relatively recent effort to
preserve and promote indigenous languages, (England, 1992, p. 30) observed, “[Mayas]
are a politically subordinated set of communities that have been subiject to five hundred
years of colonialistpolicy. Language is part of that policy, for instance in the differental
legal and customary statuses accorded to Mayan languages and Spanish.” When the
Spanish arrived, Guatemala was already home to several languages.

The valley of Guatemala in the sixteenth century was a jumble of
languages. Maya slaves and allies from the Guatemalan highlands
spoke K’iche’, Achi’, Kaqchikel, TZ’'utujil, Mam, and numerous other
languages. Natives from the east spoke Pogomam, Pipil,andlanguages
classified as part of the Xinca family. The Nahua and Oaxacan
conquistadorsandtheirfamilies spoke mostly Nahuatl, butalso varieties
of Zapotec and Mixtec. And these are onlythe most common languages
listed in sixteenth-century documents, almost certainly generalized from
a much greater variety. (Matthew, 2012, p. 232).

12 Not everyone agrees with what exactly constitutes Latin America. See, e.g., Collier & Henrique
Cardoso (1979). Some groups, such as the World Bank, refers to the area as Latin America and the
Caribbean (LAC) when comparing Guatemala to other nearby countries (World Bank, 2021).

13 Additionally, Nahuatl was already the lingua franca in what is now Mexico even before the Spanish
arrived and it was the first indigenous language the Spanish encountered. (Farriss, 2018).
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Sincethen,there have alwaysbeen bilingual peoplein Guatemala.'*Notonly have
some people been bilingual, butitwas mostly Mayas whowere bilingual between Spanish
and an indigenous language, as Ladinos!® were normally monolingual. The imbalance of
bilingualismis due, at least partially, to racism, which began during the colonial period
(Howard, 2014). As LOpez Martinez (2001, p. 293) states, “The influence of otherlanguages
broughtto the region by the conquistadors has leftmany indigenous peoples without this
essential element of identity.” Pye (2017) noted that in several countries, including
Guatemala, parents want their children to speak the majority language to avoid the
discrimination they endured as children.

The late nineteenth to the mid-20" century was defined by assimilation, as
languages and customs, and practices were viewed as being backward (Goldgel-Carballo
& Poblete, 2020).16 Maxwell (2016, p. 252) states there is relatively little documentation from
colonial times of indigenous languages, and that “[w]riting in and on Mayan languages
languished until the 20t century.” In the 1930s, missionary William Cameron Townsend
wentto Guatemala and conceivedwhatlater became the Summer Institute of Linguistics,
which extended beyond Guatemala but became the official advisor to the Guatemalan
governmentregarding indigenous languages and policies. Id. In 1945, President Arévalo
created the Instituto Indigenista Nacional to study Mayan culture. Id. During the thirty-
five-year civil war that ended in 1996, there were some reforms. Id. Some examples
include: the 1985 Constitution recognized both indigenous groups and languages as part
of the national patrimony; the Academia de las Lenguas Mayas de Guatemala was
created in 1987; the Ministry of Education created the Programa Nacional de Educacion
Bilinglie and started with the four largest Mayan languages. 1d.1” The four largest are:
Kagchikel, K’iche’, Q'eqchi’, and Mam, all of which have more than 500,000 speakers
(Rohloff & Kraemer Diaz, 2013).18  Despite these programs, the 1980s have been
characterized as “scorched-Earth genocide” against Mayas during the war (Way, 2012, p.
16). As Torres (2017, p. 31) noted, “One of Guatemala’s darkest and most shameful
periods occurred only a few decades ago. At this time, the Guatemalan government tried
to wipe out the Mayans once and for all.” The civil war and genocide were inextricably
linked. According to Barrett (2015), a civil rights movement and cultural revitalization
followed ethnicviolence. The reforms came as a result of the Peace Accords (Short, 2007).

Momentum for Language Preservation and 2003 Law

In 1999, Guatemalans voted for constitutional reforms as a result of the 1996
Peace Accords between the National AdvancementParty and the Guatemalan National

14 This is not to say that people were not bilingual before the arrival of the Sp anish.

15 Spanish law granted citizenship to people who had European descendants, even if only one parent was
Spanish (“Poverty in Guatemala,” 2004). Hence, this category of people was known as first “Poblacion de
Castas,” and then later known as Ladinos. Id.

16 |n reality, however, indigenous groups were always considered backward from the time of the first
contact. (Montejo, 2005).

17 This is simply a summary of some of the reforms and programs by the Guatemalan government. For
more information, see Milian & Walker (2019); Bitar, et al. (2008).

18 In Guatemala, similar to other Latin American countries, the estimates of the number of people who
speak indigenous languages are political.

8
Boles, Matthew (2022) Language Access in Immigration Court: Guatemalan Indigenous Languages. New
Florida Journal of Anthropology 3(2), DOI: 10.32473/nfja.v3i2.129235



N . Winter 2022 New Florida Journal of Anthropology Boles, M.

7

Revolutionary Party (Lehoucq, 2002). Some of the reforms voted on included recognizing
indigenous languages and customary law. Id. England (2003) explains that the
referendumwasturneddown, atleast concerning recognizingindigenouslanguages. The
speaking of Mayan languages in Guatemala is widely considered to be the most
prominent symbol of the Mayan identity for two reasons: (1) the number of indigenous
language speakers, and (2) it is considered authentic. Id. When beginning the cultural
revitalization, many of the Maya leaders stated that they had to begin with language. Id.

In 2003, Guatemala passed a law, Ley de Idiomas Nacionales, Decree 19-2003,
that reinforced Spanish asthe officiallanguage butalso recognized some of the country’s
indigenouslanguages, committed fundsto preserve them, and mandated that all national
provisions, statutes, and regulations should be translated andthat publicinstitutions shall
provide services in these languages (“Guatemala: New Law Recognises Indigenous
Languages”, 2003). The Mayan languages are: Achi (Achi), Akateko (Acateco), Awakateko
(Aguacateco), Ch’orti’ (Chorti), Chuj, Ixil, ltzaj (ltz&) Kaqchikel (Cakchiquel), K’'iche’
(Quiché, K’ichee’), Mam, Mopan (Mopan), Popti’ (Jakalteko, Jacalteco), Pogomam
(Pocomam, Pokomam), Pogomchi’ (Pocomchi, Pokomchi), Qanjob’al (Kanjobal),
Q’eqchi’ (Kekchi), Sakapulteko (Sacapulteco), Sipakapense (Sipacapense, Sipacapefio),
Tektiteko (Teko, Tectiteco), Tz utuijil (Tzutujil, Tzutuhil), Uspanteko (Uspanteco) (England,
2006). The other two languages are Garifuna (Garifuna) and Xinca (Xinka).1°

To be sure, Guatemala did not prohibit the use of these languages immediately
preceding the 2003 law, but the law for the first time recognized the right to have
healthcare, education, justice, and other services in these languages. Id. Isser (2011, p.
103) called the law a “remarkable shift.” French (2010, p. 1) shared similar sentiments,
calling it a “historically unprecedented move.” As of 2011, the four largest Maya ethnic
groupswere: Qeqchi’,Mam, Kaqchikel,andK’iche’. Of these four groups, the percentage
of speakers of an indigenous language ranges from 50.3 to 84.4 (Holbrock, 2016). These
statistics also showed that monolingualism in a Mayan language ranged from 7.5 percent
for Mam and Kaqchikel to 56.7 percent for Q' eqchi’ speakers. The levels of bilingualism
to monolingualismin Guatemalavary by region. In some regions, an estimated 90 percent
of people speak an indigenouslanguage (and possibly Spanish, as well), while in another
region that numberis only 11 percent. “Mayan languages constitute one of the principal
symbols of an unequivocally Mayan identity, they are still spoken by the overwhelming
majority of the Mayan population, and they are the principal communicative devices
through which Mayan world-view and philosophy are learned and transmitted” (England,
1998, p. 105). The National Directorate for Bilingual Intercultural Education has
educational materials in thirteen Mayan languagesin 2,193 primary schools and 1,200
elementary schools (Coronel-Molina and Solon, 2011). Despite these programs, many
indigenous people are dissatisfied with the lack of indigenous culture and knowledge as
part of the program. Id. As Milian and Walker (2019) pointout, educational materials are

19 Some Mayan languages have various spellings. (Mateo-Toledo, 2003). Brockmann (2020) notes that
writing in the orthography of indigenous languages is preferred to writing the languages in Spanish. For a
table comparing current language names with older name and additional variants, if applicable, see
Aissen, et al., 2017. Additionally, not all of the Guatemalan indigenous languages are recognized by the
Academia de Lenguas Mayas de Guatemala (ALMG) (Tree, 2011). There is some debate as to the exact
number of indigenous languages in the country, but there are around thirty. Id.
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not translated into all indigenous languages, particularly for languages with fewer
speakers. Further, Lopez Lépez (2017) points out that the historical separation between
Spanish and indigenous languages in Guatemala resulted in the view that indigenous
languages needed to be advanced or developed. Also, although thisis a sweeping law to
protect and promote the use of indigenous languages, at least in the healthcare context,
“this rightis not protected in practice” (Flood & Rohloff, 2018, p. 134). Despite the criticism,
initiatives and programs attempt to promote indigenous languages. Wessendorf (2018)
notes that people organized an “Editathon,” in which people wrote and published more
than sixty articles on Wikipediain Kaqchikel and hope other communities write entries in
their languages. This can be challenging, as many indigenous languages (not just ones
in Guatemala) do nothave a standardized orthography (Cruz & Robles, 2019). In 2019, the
yearthe United Nations General Assembly designatedthe year of Indigenous Languages,
Guatemala hosted the first annual Latin American Indigenous Language Internet Festival

(Atkins, 2019).

Indigenous language speakers interacting in immigration court

Indigenous language speakers are in removal proceedings at an increasing rate.
Even before a respondent has immigration court, there are language barriers for the
indigenous language speaker to even have immigration court. These barriers include
coming to the United States and communicating with officials to see (in some contexts) if
the person will have immigration court once someone arrives to the country.

Dadhania (2020, p. 715) notes, “Although these countries [Mexico, Guatemala,
Honduras, and El Salvador] are majority Spanish-speaking, many individuals who speak
less common indigenous languages also seek asylum from these countries.” Difficulties
for indigenous language speakers begin before arriving in the United States. According
to Kladzyk et al., indigenous language speakers face greater risks while in Mexico
traveling to the United States. They are more likely to suffer from persecution before
coming to the United States (Landau, et al., 2021). In a newspaper article, Kladzyk et al.
reported indigenous language speakers in shelters in northern Mexico face language
barriers, and that “significant problems await” in immigration court. Fajardo (2021) reports
there are more than five hundred indigenous languages still in use in Latin America.
Libbey (2021) reported a Guatemalan mother with her 11-year-old son in northern Mexico
in a shelter coming to the United States spenttwo monthsthere and did not find anyone
else who spoke the same indigenous language. In a June 2018 White House Dalily
Briefing, then Secretary of Homeland Security, Kristjen Nielsen, spoke about the “zero
tolerance” policy?® and said, “Additionally, all U.S. Border personnel on the southwest

20 “Zero tolerance” refers to the policy issued by the Attorney General Jeff Sessions in April of 2018,
directing U.S. Attorneys along the Southwest Border to prosecute adults forillegal entry under 8 U.S.C. §
1325(a), regardless of whether adults came with their children. (Department of Homeland Security
Factsheet, 2018). The policy resulted in more than 3,000 family separations (Long, 2021). The Biden
administration rescinded the policy on January 26, 2021 (Office of Attorney General Memorandum,
Rescinding the Zero-Tolerance Policy for Offenses Under 8 U.S.C. § 1325(a), 2021).
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border are bilingual—every last one of them” (Sanders and Nielsen, 2018).2 She added
that they are instructed to explain and provide documents in English and Spanish. Id.
Wilson-Keenan (2021, p. 42) notes that a “major problem” with the explanation and
documents is that there are indigenous language speakers who do not read or write in
Spanish. One tragic example came in 2018, when a seven-year-old Guatemalan child
died whilein DHS custody (Nunberg, 2019). Hours before her death, her father signed a
form in English stating that she was healthy after people explaineditin Spanish.Id. The
father, however, only spoke limited Spanish and primarily spoke Q'eqchi'. 1d.22 Chaparno
(2021) reported that some indigenous language-speaking Guatemalans return to
Guatemala rather than wait in Mexico to have an interpreter and that for those who wait,
their cases in immigration court are re-scheduled due to lack of interpreters.

CARA Family Detention Pro Bono Project wrote to the Office of Inspector General
and Office of Civil Rights and Civil Libertiesin DHS in December of 2015, describing the
lack of translated materials for indigenous languages, inadequate screening, and
inadequate interpretation for other services, including medical services (“CARA Family
Detention Pro Bono Project,” 2015). Wallace and Hernandez (2017) contendthat indigenous
language speakers during Credible Fear Interviews may believe that information they tell
Asylum Officers to see if they will have immigration court will be shared with their
communities and may not be comfortable sharing their stories.

Carcamo (2016) wrote that immigration courts have difficulties finding interpreters
for Guatemalan indigenous languages. Sanchez (2021) reports that asylum seekers in
the Migrant Protection Protocols, a program that ended in June of 2021, there were at
least 337 people who spoke either a “rare” or “indigenous” language. Most of the “rare
language” speakers are from Guatemala. Id. Additionally, the number of indigenous
language speakers may be undercounted and may be labeled as Spanish speakers. Id.
This could happen in partbecause previous reports from Customs and Border Protection
suggest that agents believe a person’s best language is Spanishif he is coming from a
predominantly Spanish-speaking country (“40 Languages Spoken Among Asylum
Seekers with Pending MPP Cases 2021,” 2021).

Once in immigration court, most indigenous language speakers need “additional
help”in their cases (Sanchez, 2021). A nonprofitorganization created audio instructions in
four Guatemalan indigenous languages to check the status of immigration court (“Audio
Instructions for Checking Immigration Court Case Status in Mayan Languages,” 2021).
The need forinterpreters in Guatemalan indigenous languages is evident. Between 2013
to 2017, Guatemala ranked in the top three of each year for the number of new cases in
immigration court in terms of nationality (EOIRb, 2017).22> The federal government
published (table 1) the most common languages for what it calls initial case completion
(ICC) in immigration court cases. Id. In the FY 2013, no Guatemalan indigenous
languages made the list of the top twenty-five languages. 1d.2* The following year,

21 According to the Customs and Border Protection website, trainees are required to learn Spanish. If a
trainee does not pass a test in the Spanish language, he will attend eight weeks of training in the Spanish
language. See Are trainees required to learn the Spanish language? (n.d.).
22 The author here uses “Q'eqchi' spelling to match the spelling in the source.
23 The Statistics Yearbook is referring to fiscal years for the United States Federal government.
24 Note that it is possible that some of the languages in the “unknown language” category includes
indigenous languages.
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however, there were two, followed by three the following years. Id. Mam was among the
top ten languagesin both FY2016 and FY 2017. Id.

Table 1. Twenty-five most common languages, immigration court (ICC), FY2013-

FY2017%
FY 2013 FY 2014 FY 2015 FY 2016

1 Spanish Spanish Spanish Spanish Spanish

2 English English English English English

3 Mandarin Mandarin Mandarin Mandarin Mandarin

4 Unknown Language Unknown Language Unknown Language Unknown Language Creole

5 Russian Russian Arabic Arabic Unknown Language
6 Arabic Arabic Russian Punjabi Punjabi

7 Punjabi Punjabi Punjabi Russian Portuguese

8 Creole Creole Creole Portuguese Arabic

9 Portuguese French Somal Mam Russian

10 French Portuguese French Creole Mam

11 Korean Korean Portuguese Somali French

12 Foo Chow Nepali Quiche Quiche Quiche

13 Nepali Somali Nepali French Nepali

14 Ambharic Foo Chow Bengali Nepali Tigrigna - Eritrean
15 Tagalog Ambharic Mam Foo Chow Romanian-Moldovan
16 Romanian-Moldovan Vietnamese Foo chow Bengali Konjobal

17 Vietnamese Gujarati Korean Ambharic Somali

18 Gujarati Quiche Ambharic Korean Bengali

19 Tigrigna - Eritrean Mam Vietnamese Tigrigna - Eritrean Urdu
20 Urdu Tagalog Tigrigna - Eritrean Konjobal Foo Chow
21 Indonesian Urdu Gujarati Romanian-Moldovan Korean
22 Armenian Albanian Albanian Urdu Albanian
23 Somali Armenian Konjobal Albanian Ambharic
24 Albanian Indonesian Tagalog Vietnamese Vietnamese
25 Tamil Tigrigna - Eritrean Urdu Armenian Gujarati

Source: EOIR
Discussion

EOIR first needs to be transparent as to the number of immigrants in removal
proceedings required an interpreter who speaks a Guatemalan indigenous language. As
Gentry (2020) notes, EOIR lists the most common twenty-five languages but does not
release the number of speakers for each language. Without this information, it is
impossibleto know and analyze data and understandthe numberof indigenous language
speakers. Based on the several reports aboutdelays in court hearings for people whose
best language is an indigenous language, EOIR should prioritize hiring interpreters to
meet the increasing demand. Several Guatemalan indigenous languages are now in the
most common languages of respondents in immigration court. As Guatemala preserves

25 Note this list is reproduced from EOIR (immigration court), which explains the spelling of languages.
The author believes EOIR should change the spelling to more accurately reflect the names of the
languages.
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indigenous languages, there may be more Guatemalans whose best language is not
Spanish who come to the United States and are placed into removal proceedings. The
number of indigenous language respondentsis notjusta one-time thing; several of these
languages have been in the top twenty-five languages for several years.?®

EOIR, above all, needsto collaborate with the Department of Homeland Security
to ensure that the immigration court has the immigrant’s best language correctly coded
so there is an interpreter. This is particularly important in the case of Guatemalan
respondents, as the countryis linguistically diverse (World Bank, 2004). After ICE initiates
removal proceedings but before the first immigration court hearing, either ICE or
immigration court should make efforts to determine the respondent’s best language and
schedule an interpreter beforehand. Atthe first hearing, if an 1.J. is not already doing so,
she should confirmthe respondent’s best language. Not only should an I.J. confirm the
best language,butshe should alsosee ifthere is a specificdialect.?” Languages can vary
greatly (Miyagawa, 2012; Ingram, 1989). A language can have multiple dialects (Siegel,
2010). On the asylum application, the person must write his native language and dialect,
if applicable, and any other language in which the person is fluent. There is no reason
why this question could not be asked to all of the respondents before a hearingto have
an interpreter.

Next, an |.J. should further determine if a respondent’s best language varies by
topic or by way of communication. Judd and Beggs (2005) note that a person’s language
ability can vary within the language, such as reading, writing, and speaking.?® In other
words, the respondent’s bestlanguage can be different, depending on the topic or line of
questioning. At a hearing, a respondent may have to testify about a wide range of
subjects. The 1.J. can ask the respondent if his best language could vary, and if so, the
immigration court could have an interpreter for anotherlanguage(s) ahead of time.

Finally, if the immigration court is having difficulties finding an interpreter, ICE
should release the respondentfrom custody if he is detained. Ratherthan continuing the
case and re-setting the hearing at a future date while the person is deprived of freedom,
a respondentcould be released and have the case transferred to a non-detained docket
Although immigration detention is civil (Adekoya v. Holder), in reality, many of the
detention centers’ practices resemble criminal incarceration (Noferi, 2014). A respondent
should not be detained longer due to the immigration court having trouble finding an
interpreter.

Conclusion

Guatemalans who primarily (or only) speak an indigenous language who come to
the United States face a journey with that many more hardships than others, and that is

26 The author recognizes that in addition to linguistic competency, translators must also have cultural
competency. (Schjoldager, 2008).

27 Edwards (2009) notes that generally speaking, dialects are perceived as being inferior to languages.
Note that the word “dialect” here is referring to technical meaning, and not its connotation.

28 This is an example of diglossia, in which there are two languages that are used. See Baker & Prys
Jones (1998).
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just the beginning of the process. Indigenous language speakers face challenges
communicatingalongthe border, butalso in immigration court. The number of indigenous
language speakers, and the number of indigenous languages, are increasing in
immigration court. As Guatemala preserves indigenous languages, it is more important
for immigration courts in the United States to have interpreters for respondents once ICE
initiatesremoval proceedings. Respondentswho speak indigenouslanguages should not
be marginalized more than they have been historically, and language access in
immigration court is paramountwhile facing the threat of being removed from the United
States.
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