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Abstract

Across the United States, different states have different
regulations and methods within their juvenile justice
systems. This article will examine the historical
development of the juvenile justice system, which will
be contrasted with today’s conditions. The problems
faced today, including the violation of children’s rights
and the lack of focus on treatment of root causes of
delinquency, will be analyzed. Finally, the work being
done to solve these issues and different guidelines that
could be used to further do so will be discussed.

History of the American Juvenile Justice System

In the 19th century, the United States served as an
example to the rest of the world when it came to juvenile
justice. Rehabilitation and benevolence were at the core,
and America was the only country to have a separate
juvenile court. Though there was a lack of formal laws
governing this system, children under the age of 7 were
usually seen as unable to commit crimes, and children
aged 7 to 14 were able to make arguments about their
age in their defense®. At this time, however, there were
still problems. The infancy defense did not excuse those
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over the age of 14 and still resulted in children being
placed in adult prisons. More reforms took place and
were justified in court by the parens patriae principle,
which directly translates to ‘benevolent parent.” Juvenile
courts became increasingly nonadversarial, with
individualized treatment and the child’s welfare at the
forefront of the goals.!

This began to change due to the country’s entry into the
‘crime control’ era in the 1960s. A self-fulfilling
prophecy effect occurred, with the belief that rising
crime rates meant that the rehabilitative system was
broken, which in turn caused the system to have a lack
of resources that made it less effective®. The decision
made by the Supreme Court in 1967 in the In re Gault
case marked this turning point. It applied the rights of an
adult in court to children, including the right to counsel
and the right to cross-examine witnesses. The justice
system became more formalized and less individualized
and rehabilitative.

America’s Current Juvenile Justice System

! patrick McMuillin, From pioneer to punisher: America's quest to
find its juvenile justice identity, 51 Houston Law Review 1485
(2014).

2 Amy Thorson, From Parens Patriae to Crime Control: a
Comparison of the History and Effectiveness of the Juvenile Justice
Systems in the United States and Canada, 16 Arizona Journal of
International and Comparative Law, p. 845, (1999).
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The 21st century has seen renewed debate over how to
best go about administering juvenile justice. The current
still has an emphasis on punishment and crime control,
though diversion and rehabilitation programs have been
on the rise as well. In a 2020 report ranking the states’
juvenile justice systems, California scored the highest
and was the only state to reach the highest tier, while 16
states were put in the worst tier in the study”.

California has made a turn back to rehabilitative justice
for juveniles in the past decade. They have one of the
most comprehensive statements of rights for juveniles®,
There has also been testing regarding the expansion of
juvenile justice to young adults. A seven year long study
began in 2018, where those who had sentences that
would be over by the time they were 25 were placed in
juvenile facilities, with access to individual therapy,
educational opportunities, and re-entry planning. Though
the study is ongoing, the formation of it was based on
previous research that individual plans to mitigate
factors leading to offending were more effective than
pure incarceration without resources.* This signals a turn
towards more effective programs in the juvenile justice
system, but many states have a long way to go.

32020 National State Ratings Report, Human Rights For Kids
(2020), https://humanrightsforkids.org/wp-content/uploads/State-
Ratings-Report_2020.pdf, (last visited Mar 25, 2022).

* Pilot Program - Young Adult Program., California Code of
Regulations § 30185 (2018), Legal Information Institute,
https://www.law.cornell.edu/regulations/california/9-CCR-Sec-
30185, (last visited April 15, 2022).
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The Problems with this System

Fundamentally, children are different from adults in the
way their brain functions, which in turn affects the way
that they make decisions and how they can learn from
those decisions. The justice system must reflect this, but
the United States’ systems often fail to fully address
these differences. The United Nations Convention on
The Rights of the Child provides insight into the rights
that juveniles should be granted based on their age. For
example, Article 37 states that “Neither capital
punishment nor life imprisonment without possibility of
release shall be imposed for offenses committed by
persons below eighteen years of age™. However, the
majority of states allow for a juvenile to be sentenced to
life without parole, giving them no chance in the future.
It also states that “every child deprived of liberty shall be
separated from adults,” and yet only three states prohibit
juveniles from being placed in adult prison, which can
increase their chances of being physically or mentally
harmed®. Article 40 states that a minimum age of
prosecution should be established, with a
recommendation of age 14, which goes towards
protecting those that are unable to make decisions or
reason for themselves yet. However, over half of the
states do not follow this recommendation, with some not
having any minimum age set. A majority of states also

> Convention on the Rights of the Child, Human Rights Office of the
High Commissioner (1989),
https://www.ohchr.org/sites/default/files/crc.pdf, (last visited Mar
25, 2022).
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do not require that juveniles speak to a lawyer or their
parents before talking to the police®. This can prove
problematic as juveniles are often more likely to be
pressured into saying what the police want, especially if
they also do not understand their rights.

Finally, the UN council recommends that judicial
proceedings and especially incarceration are last resorts,
yet the United States continues to focus on these types of
punishments.

Another problem with a purely punitive approach to
juvenile justice is that it does not address the root causes
of delinquency. A child’s upbringing and personal
situation can often at least contribute to their decision to
commit crime.® If they live in a crime-ridden area, have
family members that have been convicted of a crime, or
are surrounded at school by negative peer influences,
children may be more likely to offend because they have
been desensitized to it. These situations create a feeling
of hopelessness, which may be compounded by
something like mental health problems. If these issues
are not addressed, then there is nothing to stop children
from reoffending. When someone exits the justice
system at a young age and sees that they have a record
that will impact their future employment, or when their
voting rights are taken away before they gained them,

® Debbie Schepers, Causes of the causes of juvenile delinquency, 14
European Journal of Criminology 143 (2016),

https://www.researchgate.net/publication/303509047_Causes_of th
e_causes_of juvenile_delinquency_Social_disadvantages_in_the ¢
ontext_of Situational_Action_Theory, (last visited April 15, 2022).
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there does not seem to be a viable path other than being
labeled as a criminal. In addition, unaddressed mental
health or behavioral issues are not helped through
punishment. If someone does not have any coping
mechanisms, jail time or probation is not going to give
them any, and they will likely return to crime if there is
no intervention. Blended sentencing laws, which can
move a child to adult court or punish them with adult
sanctions, can play into this as well. It was found that
this system follows a punitive philosophy and
implements a culture of control often seen in adult courts
and corrections.” This system does not effectively take
into account a child’s age, development, or causal
factors like a rehabilitative approach to justice does.

It should be noted that race and class can play an unfair
role in assessing the root causes of crime. Inner-city
areas can be stereotyped as having no structure or
control over kids. Likewise, minority or low-income
families are often seen as being unable to provide
discipline or stability in their children’s lives.
Assessments of the juvenile’s personality can be affected
too, as “attributions of dangerousness and
blameworthiness were more often given to African-
American youth, and that these had real consequences

’ Shelly S. Schaefer & Christopher Uggen, Blended Sentencing
Laws and the Punitive Turn in Juvenile Justice, 41 Law & Social
Inquiry , 435-463 (2016),
http://users.soc.umn.edu/~uggen/Schaefer_Uggen_LSI_16.pdf, (last
visited April 15, 2022).
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for juvenile justice decision making.”® This kind of
racism can be used to justify removing kids from their
families and communities and incarcerating them
instead. An alternative method is to treat each child as an
individual, figure out what may be going on in their
lives, and provide them with resources to overcome it.
Families can act as a major support system and
uprooting a child from that can cause more distress if it
is unwarranted.

Addressing these Problems

There have been some successes when it comes to
juvenile justice reform. One of the largest federal efforts
was signing the Juvenile Justice Reform Act into law in
2018°. This codified reform that occurred through earlier
action and made some changes as well. The largest of
these changes included taking into account research
regarding child development to more effectively provide
treatment to offenders. It demands states adopt

& Alexandra Cox, Fresh air funds and functional families: The
enduring politics of race, family and place in juvenile justice
reform, 19 Theoretical Criminology 554-570 (2015),
https://www.academia.edu/10511188/Fresh_Air_Funds_and_Functi
onal_Families_the_enduring_politics_of race_family and_place_in
_juvenile_justice, (last visited April 15, 2022).

® Juvenile Justice and Delinquency Prevention Act Reauthorization
2018, Office of Juvenile Justice and Delinquency Prevention,
https://ojjdp.ojp.gov/library/publications/juvenile-justice-and-
delinquency-prevention-act-reauthorization-2018, (last visited April
15, 2022).
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community intervention programs as an alternative to
incarceration. There is also a clause requiring
information regarding ethnicity and race to be collected
to determine where disproportionate amounts of
minorities are being targeted by the system.'® Sentencing
guidelines have changed as well, such as with 25 states
banning life without parole for juveniles.™

More progress still needs to be made. For one, certain
laws and policies need to be applied across all states.
California, though there are still some areas for
improvement, like establishing a minimum age of
prosecution?, can in many ways serve as a model for the
rest of the country. The main aspect of the juvenile
justice system in California is its use of the Integrated
Behavior Treatment Model, which involves developing
individualized plans that take into account each child’s
specific strengths and weaknesses to reduce recidivism.
California has also set a plan in motion to close state
juvenile detention facilities, making the process more

19 National Conference of State Legislatures, Improving the
Juvenile Justice System, 27 (2019),
https://www.ncsl.org/research/civil-and-criminal-justice/improving-
the-juvenile-justice-system.aspx, (last visited April 15, 2022).

! Nicole Porter, Successes in Criminal Legal Reforms, 2021
Sentencing Project (2021), https://www.sentencingproject.org/wp-
content/uploads/2021/12/Successes-in-Criminal-Legal-Reforms-
2021.pdf, (last visited Mar 25, 2022).
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local and community-based.*? The UN Convention on
the Rights of the Child can also serve as a guide on what
kind of reform should be passed in each state to ensure
children are being treated fairly in the justice system.
Finally, the Risk-Needs-Responsivity model can act as a
baseline for juvenile justice. This model helps juvenile
justice agencies allot resources correctly and plan
intervention programs based on individual needs and
factors promoting delinquency in the community.*®
Turning to this framework rather than one focusing on
the best way to punish children can be helpful in
promoting the efficacy of the system, as well as helping
to change public attitudes surrounding it.

Conclusion

Juvenile justice has had a complicated history in the
United States, starting out with a ‘benevolent parent’
philosophy and transforming into a punitive approach.
Multiple problems arise with this approach, such as

12 bivision of Juvenile Justice (DJJ), California Department of
Corrections and Rehabilitation (2022),
https://www.cdcr.ca.gov/juvenile-justice/ (last visited Mar 25,
2022).

3| eah Brogan, Emily Haney-Caron, Amanda NeMoyer, & David
DeMatteo, Applying the Risk-Needs-Responsivity (RNR) Model to
Juvenile Justice, 40 Criminal Justice Review 277-302 (2015),
https://www.researchgate.net/profile/George-Connolly/project/Risk-
Assessment-Validation--COMP-
PAPER/attachment/5eb823d6¢005¢f0001898810/AS:88967350950
7075@1589126102518/download/Applying+the+Risk-
NeedsResponsivity+%28RNR%29+Model.pdf, (last visited April
15, 2022).
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violating human rights, not effectively treating children
based on their development, and not getting to the root
causes of delinquency. A step in the right direction has
been taken with an increased emphasis on research and
community-based programs. Still, many states are in
need of more reform to ensure juvenile offenders get the
treatment they need and are not incarcerated with no
hope of living a ‘normal’ life.
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